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The Transportation Center at Northwestern University is a national center for 
education, basic research, and service to the transportation industry and the 
nation. 

The education program of the Center is university-wide, cutting across 
departmentalized academic disciplines to provide comprehensive training in 
transportation. Undergraduate and graduate programs are designed to feed into 
industry and government men thoroughly grounded in the problems of trans- 
portation as a function of the national economy, as well as men well equipped 
to handle particular jobs in transportation. 


A program of intensive short courses, designed to meet the requirements 
of personnel already in positions of responsibility in industry and government, 
is a major segment of the Center’s education program. These courses are 
planned to provide tools, techniques, and procedures for dealing with critical 
existing problems of the industry, a broader grasp of transportation as a whole, 
and appreciation of transportation’s continuing vital role in the national and 


world economies. 


The research program of the Center, drawing upon the best talent avail- 
able in the country, in addition to the faculties of Northwestern University, is 
directed toward the solution of broad and long-range problems of the transpor- 
tation industry. In general, specific research projects are undertaken selectively 
on the basis of their potential contribution to the basic, long-range program. 


In research, as in education, the program of the Transportation Center 
cuts across the conventional limitations of the various academic disciplines, and 
applies an approach drawing upon whatever disciplines are appropriate to the 
problems at hand. 

The Center is developing a transportation library planned to become the 
outstanding research and reference library in the field. 


Augmenting its program of education, research, and service to the trans- 
portation industry, the Center will publish research reports and significant pro- 
fessional papers, professional journals in the transportation field, and a textbook 
program designed to embody organized professional knowledge in transportation 
of the highest quality. 


For detailed information, write to Director of Information Services, The 
Transportation Center, 1818 Hinman Avenue, Evanston, Illinois. 
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THE AIR CARRIER’S LIABILITY IN CASES 
OF UNKNOWN CAUSE OF DAMAGE 
IN INTERNATIONAL AIR LAW—PART I 


By FINN HJALSTED 


Master of Laws, University of Copenhagen 
LL.M. Air and Space Law, McGill University 
Solicitor and Barrister of The High Court of Denmark 


I, 


INTRODUCTION 


N the law of compensation it is generally recognized that a causal relation 
must exist between the loss or damage for which compensation is sought 
and the act or omission of which complaint is made. If the person suffering 
damage cannot establish such relationship one of the main conditions for 
receiving compensation is unfulfilled. 

In this study, however, the expression “cause of damage” has another 
causal relation in view. It concerns the chain of causation leading up to the 
phenomenon, for example an accident, which is the established cause of the 
damage. The expression refers, in other words, to the answer to be given to 
the question: Why did the phenomenon, causing the damage, occur? Simi- 
larly, “an unknown cause of damage” is a short expression for a situation 
which is characterized by lack of knowledge of the chain of events leading 
up to the phenomenon causing damage. 

The legal relevance of such knowledge is dependent on the principle of 
liability to be applied in a given case. If, for example, the mere fact that 
damage has been caused by a certain activity entails the liability of a given 
person, it is of no significance for the imposing of liability to investigate 
the causes for which the activity did result in damage. Once the causal 
relation between the activity in question and the damage has been estab- 
lished the conditions for receiving compensation are fulfilled. On the other 
hand, elucidation of the circumstances around the phenomenon causing 
damage will be of primary importance if the liability is based on fault,1 
or presumption of fault. For in such cases the party upon whom the burden 
of proof is imposed will naturally try to explore and explain the chain of 
causation leading up to the alleged wrong in order to satisfy the require- 
ments of his onus. The same is true, of course, if not the liability itself, but 
certain other legal effects, for example an aggravated form of liability, are 





NOTE: Footnotes follow end of article on Pages 21 to 28. 
1 
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conditioned upon the damage being caused by fault (or especially defined 
faults). 

It will be seen that the problems concerning the unknown cause of 
damage are intimately connected with the question of the burden of proof 
and the allocation of such burden of proof. Different definitions and under- 
standings have been attached to this onus in theory and in practice. How- 
ever, it seems justified to state that the essential idea behind the burden 
of proof is a risk of the impossibility of furnishing sufficient evidence. The 
person upon whom the burden is imposed and who has not been able to 
furnish the required proof must bear the risk that his non-furnishing of 
evidence may have the effect that the court’s evaluation of the facts of the 
case will be to his disadvantage. Also the principles of the allocation of 
the burden of proof have been a controversial subject and widely divided 
opinions have been expressed on this topic. If, however, the problem is 
approached with the view of letting the onus be an instrument to obtain the 
most practical and suitable results in the application of the law, the burden 
of proof is to be imposed upon the one who, on the average, has the facilities 
of securing proof of the relevant facts. In this way evidence is secured in 
most cases and the number of unexplained cases will be kept to a minimum. 
Thus— as it has been said’—suitable rules of burden of proof are character- 
ized by their ability to render themselves superfluous! 

Although the unknown cause of damage is a problem which may occur 
in many different aspects of the law of compensation, it is, however, a 
characteristic feature of aviation. Total losses are more frequent in aviation 
than in most other kinds of activity, and it is particularly among such losses 
that the unexplained cases are to be found, Yet, to state with any certainty 
the ratio of the number of unknown cases to the total number of air acci- 
dents* seems quite impossible, and different authors give differing percent- 
ages. In ICAO’s® Aircraft Accident Digest No. 9° a table containing 53 
reported accidents from 1957 states three of these to have been caused by 
undetermined reasons.‘ But an examination of the reports included in the 
Digest reveals unknown elements to be found in at least fourteen of the 
reported cases. These figures are not very informative, however, considering 
that the reported cases form only part of the total number of known acci- 
dents occurring during 1957. But on one thing all concerned agree: the cases 
of unknown cause of damage constitute a sufficiently great part of the total 
number of cases in which damage occurs to create a problem of practical 
importance in air law. And the developments in aviation do not seem to 
change this state of things. While the technical progress, it is hoped, will 
continuously add to the safety of flight, the risk of unexplained cause of 
damage seems also to be growing, Speed is being increased, altitudes are 
becoming greater, and as a consequence of the extending cruising range the 
air services are operating over more and more inaccessible regions of the 
globe. But with each of these factors the possibilities of total losses are 
increasing, also. 

“The unknown cause of damage” is an equivocal expression. It covers a 
long scale of different degrees of lack of knowledge of the chain of events 
leading up to the phenomenon causing damage. At one end of this scale 
cases of completely unknown cause of damage are to be found. A typical 
example is the case where an aircraft, having no radio contact with its 
surroundings, disappears into the ocean without survivors and without eye- 
witnesses. In such a situation all links of the chain of causation leading up 
to the disaster are unexplained; the only thing known is that the accident 
did occur. Further down the scale are cases in which some of the links may 
be known, while one or more others still remain unknown. It is established, 
for example, that after the pilot had chosen a certain altitude the aircraft 
encountered violent turbulences and heavy icing conditions which forced 
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it downwards until it finally crashed. All the manoeuvres of the aircraft 
from the moment it met bad weather conditions until its final crash may 
have been explained in detail, but it still remains unknown why the original 
altitude was chosen. Or it is known, for example, that a chain of established 
technical failures led to an explosion, but the causes of the failure starting 
this chain remain unexplained. 

From this scale of cases comprising a higher or lesser degree of unknown 
elements it appears that even the borderline itself between unknown and 
known causes of damage is not sharp and definite. The transition is entirely 
gradual. And it is, of course, impossible to give any criterion for fixing the 
dividing line. Each individual case must be considered by the court through 
an overall assessment of all relevant evidence. In this connection it must be 
borne in mind that the establishment by technical experts of one or more 
causes of accident in their investigation reports are not binding on the court 
in its decision with regard to the legal consequences of the accident. The 
assessment of evidence must be the result of an independent legal evaluation. 


SYSTEMATICS 


The subject of this study is the air carrier’s liability—contractual as well 
as delictual—in international air law in cases where the cause of damage 
remains completely or partially unknown. The purpose is, in other words, 
to give an answer to the question: What is the effect with respect to the 
air carrier’s liability in international air law of the fact that damage has 
occurred for reasons unknown? 

In the first place, the air carrier’s liability towards passengers, or their 
dependents, and consignors of goods will be examined (section II). The 
relevant provisions are found in the Convention for the Unification of Cer- 
tain Rules Relating to International Carriage by Air, signed at Warsaw, 
October 12, 1929, (the Warsaw Convention).§ A Protocol to amend the 
Convention was signed at The Hague, September 28, 1955,9 and one of the 
provisions therein contained will be considered in furtherance of the exami- 
nation of the Warsaw Convention (p. 124 to 127). 

Thereafter, the problems concerning the unknown cause of damage will 
be considered in respect of the liability for damage caused to third parties 
on the surface (section III). The international rules are to be found in 
the Convention on Damage Caused by Foreign Aircraft to Third Parties on 
the Surface, signed at Rome, October 7, 1952, (the Rome Convention) .1° It 
will be seen that the question under consideration will raise only minor 
problems in connection with this Convention. 

Finally, the unexplained cause of damage will be examined with regard 
to damage caused by aerial collisions (section IV). It is true that no inter- 
national rules are in existence for the moment in respect of such damage, 
but a draft convention on aerial collisions has been drawn up,!! and steps 
have been taken to speed up the efforts to reach an international agree- 
ment in this field as soon as possible.!? 


iif 
THE UNKNOWN CAUSE OF DAMAGE AND THE WARSAW CONVENTION 


A. Scope of Application of the Convention 


The Warsaw Convention applies to certain, geographically restricted, 
cases of international carriage of persons, baggage and goods performed by 
an air transport undertaking, or by any person if the carriage is performed 
for reward, Excluded is, however, carriage performed under the terms of 
any international postal Convention, see Art. 2 paragraph 2.13 Also excluded 
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is carriage by air performed by way of experimental trial by air navigation 
undertakings with the view to the establishment of a regular line of air 
navigation, as well as carriage performed in extraordinary circumstances 
outside the normal scope of an air carrier’s business, Art 34.1¢ 

International is, for the purposes of the Convention, any carriage in 
which, according to the agreement between the parties, the places of 
departure and destination are situated within the territory of two Contract- 
ing States, or within the territory of one Contracting State if there is an 
agreed stopping place within the territory of another State—be it or not a 
Contracting State, see Art. 1 paragraph 2.15 A carriage to be performed by 
several successive air carriers is deemed—as stated in paragraph 3 of Art. 1 
—to be one undivided carriage, if it has been regarded by the parties as a 
single operation, whether it had been agreed upon under the form of a 
single contract or a series of contracts, and it does not lose its international 
character merely because one contract or a series of contracts is to be per- 
formed entirely within a territory of the same Contracting State. 

At The Hague Conference, 1955, the possibilities of extending the scope 
of application of the Convention were discussed.1® It was decided, however, 
to retain the present scope which is, above all, a function of the jurisdic- 
tional authority of the Convention.17 Any extension, according to which the 
Convention would govern carriage giving rise frequently to cases before the 
courts of non-contracting States, would create uncertainty in practice with 
respect to the applicability of the Convention. 

Art. 1 paragraph 2 presupposes the existence of an agreement concerning 
the carriage. This agreement is the contract of carriage which is mentioned 
in several of the provisions of the Convention!§ and which was also stressed 
in the preparatory works of the Convention as the basis for the application 
of the rules of the Convention.!® Consequently, carriage of a stowaway, for 
example, is governed not by the Warsaw Convention, but by national law.2° 

More doubtful is the question whether the carriage of the employees of 
the carrier is covered by the Convention. Employees exercising their func- 
tions on board the aircraft seem not to cause any problem. Their relationship 
to the carrier will clearly fall outside the scope of the Convention. On the 
other hand, almost every one agrees that the Convention does cover carriage 
of an employee traveling with a free ticket for his own pleasure or business.21 

Doubt may arise, however, in connection with the carriage of the em- 
ployee whose travel with the carrier forms part of the performance of his 
duties for this carrier. The question seems not to have been submitted to 
the courts for decision. The majority of authors, however, holds the opinion 
that no contract of carriage exists in such cases and, accordingly, that the 
Convention will not apply.22 But views to the contrary have also been 
expressed.?3 A natural interpretation of the Warsaw Convention seems to 
lead to the conclusion that such cases are not covered by the Convention. 
The purpose of the Warsaw Convention is to regulate the relations between 
the carrier and the passengers or consignors as contracting parties to the 
agreement of carriage. As soon as a contract of employment exists between 
the parties, and the employee is traveling to exercise his duties under such 
a contract, an entirely new element has been introduced. There exists no 
necessity of applying the Convention in such cases, and it appears advisable 
not to do so. Such relationships seem not to need, nor to be suitable for, 
international regulations. 

In connection with the requirements for the existence of a contract of 
carriage, attention must be drawn to the draft convention for the unifica- 
tion of certain rules relating to international carriage by air performed by 
a person other than the contracting carrier.2* If carriage governed by the 
Warsaw Convention or any part of such carriage is performed by a person 
other than the contracting carrier, the rights and obligations of the per- 
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forming carrier shall, in respect of the carriage which he performs, be 
those of a carrier under the Warsaw Convention, see Art. III of the draft. 
In these cases the rules of the Warsaw Convention will be applicable between 
parties who have no contractual relationship to each other.25— 

Finally, the carriage must be for reward unless performed by an air 
transport undertaking, see Art. 1 paragraph 1 of the Convention. In the 
individual case it may be difficult to judge whether or not this requirement 
has been fulfilled. It seems natural to let the commercial aspect of the agree- 
ment concerning the carriage be the decisive factor.?® 


B. The Principles of Liability; Chapter III of the Convention 


The provisions concerning the carrier’s liability are found in Chapter III. 
They are mandatory in the sense that any provision tending to relieve the 
carrier of his liability or to fix a lower limit than that which is laid down 
in the Convention shall be null and void, see Art. 23. As a further safeguard 
Art. 32 states that any clause contained in the contract of carriage and all 
special agreements entered into before the damage occurred by which the 
parties purport to depart from the rules laid down by the Convention, 
whether by deciding the law to be applied or by altering the rules as to 
jurisdiction shall also be null and void. 

Another characteristic feature of the system of liability laid down by the 
Convention is the limitation of liability. To a certain degree this limitation 
may be considered as a counterpart of the mandatory character of the rules 
of liability.27 Art. 22 limits the liability of the carrier to the sum of 125,000 
Poincaré francs?® (about 8,300 U.S. dollars) towards each passenger, 250 
Poincaré francs (about 16.60 U.S. dollars) per kilogram with respect to 
registered baggage and to goods, and 5,000 Poincaré francs (about 332 U.S. 
dollars) per passenger with regard to objects of which the passenger takes 
charge himself. These limits of liability cannot be invoked by the carrier, 
however, if it is proved that he or his agents have caused the damage by 
wilful misconduct (“dol’’) or such fault on their part as, in accordance with 
the law of the courts seized of the case, is considered to be equivalent to 
wilful misconduct.?9 

According to Art. 17, 18 and 19 the carrier is liable for damage sustained 
in the event of the death or injury of a passenger, or destruction or loss of, 
or of damage to baggage or goods, or for damage occasioned by delay in the 
carriage by air. In Art. 17 and 18 special (and different) periods are indi- 
cated to delimit the concept of “air carriage” within which the accident or 
occurrence causing the damage must have taken place in order to entail the 
carrier’s liability. It will be seen that while liability pursuant to Art. 17 for 
death or injury of a passenger is conditioned upon the taking place of an 
accident, such condition is not to be found in respect of liability for damage 
to or loss of goods in Art. 18 (cf. the words: “the occurrence which caused 
the damage’’®°), 

These provisions of liability must, however, be read in connection with 
Art. 20 of the Convention which runs as follows: 


“(1) The carrier is not liable if he proves that he and his agents have 
taken all necessary measures to avoid the damage or that it was impossible 
for him and them to take such measures. 

(2) In the carriage of goods and luggage the carrier is not liable if 
he proves that the damage was occasioned by negligent pilotage or negli- 
gence in the steering of the aircraft or in navigation and that, in all other 
jon a ae and his agents have taken all necessary measures to avoid the 

amage.’ 


Thus it appears that the principle of liability laid down by the Conven- 
tion is to the effect that the carrier is liable unless he proves that he and 
his servants or agents®! have taken all necessary measures to avoid the 
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damage or that it was impossible for him and them to take such measures. 
In addition, as far as carriage of goods and baggage is concerned, the carrier 
is not to be held liable for the so-called nautic faults committed by his 
servants or agents. The problem to be examined is, accordingly, whether the 
carrier is able to furnish the required proof pursuant to Art. 20 paragraph 
1 and 2 respectively and thus relieve himself of liability in cases where the 
chain of causation leading up to the phenomenon causing damage—i.e. 
the accident or an occurrence taking place during the carriage by air— 
remains unknown. With respect to liability for damage contemplated by 
Art. 17, it is presupposed that a causal relation between the accident and 
the damage has been established. With regard to Art. 18 paragraph 1 the 
existence of a causal relation between an occurrence taking place during 
the carriage by air as defined in Art. 18 paragraph 2 and the damage is 
presupposed to have been proved. Jf Art. 18 implies a causal relationship 
between the carriage by air and this occurrence the carrier must bear the 
burden of proof that such a relationship does not exist.32 

After that it remains to be asked whether, still in cases of unexplained 
cause of damage, the carrier may be held liable in excess of the limitations 
of liability contained in Art. 22 of the Convention on the grounds that 
damage has been caused by wilful misconduct, see Art. 25 paragraph 1. 


C. Article 20 Paragraph 1 


The examination of Art. 20 paragraph 1 raises two main questions. In 
the first place, the meaning of the expression “all necessary measures” must 
be studied. This is a problem in connection with the interpretation of the 
provision in general, Secondly, the requirements to satisfy the carrier’s 
burden of proof pursuant to Art. 20 paragraph 1 will be examined. This is 
a question in close relationship to the problems concerning the unknown 


cause of damage. It must be borne in mind, however, that the two questions 
will usually be intimately related in practice. The questions of what to prove 
and how to prove it will generally be answered collectively by the court on 
the basis of an overall evaluation. 

On the other hand, for analytical reasons, it seems preferable to treat 
independently of the other questions involved, certain difficulties of interpre- 
tation attached to the words “all necessary measures.” 


1. “ALL NECESSARY MEASURES” 


If understood in their literal sense the words of Art. 20 paragraph 1 
should not leave much substance to the Article. If all necessary measures 
had been taken to avoid the damage no damage would occur at all. The 
article would then be restricted to apply to cases where it was impossible 
for the carrier and his servants or agents to take such measures, i.e. in 
cases amounting to force majeure. It is indubitable, however, that an inter- 
pretation according to which Art. 20 paragraph 1 is reduced to comprise 
force majeure cases only, is contrary to the purposes behind Art. 20 and 
thus behind the entire system of liability of the Convention of which Art. 20 
is the very keystone. An examination of the genesis of the present wording 
of Art. 20 will reveal what the draftsmen of the Convention had in mind 
when framing its provisions of liability. 


a. Preparatory Works 

The rudiments of the present Art. 20 are to be found in the draft con- 
vention drawn up by the First International Conference on Private Air Law, 
held in Paris, October 27 to November 6, 1925.83 Art. 5 paragraph 1 of the 
draft held the carrier liable for accidents, losses, damages and delays, but 
in paragraph 2 it was added that the carrier was not liable if he proved to 
have taken “reasonable measures” (“les mesures raisonnables”) to avoid 
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the damage. Art. 6 made the carrier liable also for the faults committed by 
his servants or agents.4 

In his report to the Conference, dated November 2, 1925, M. Pittard, 
Rapporteur, explained the system of liability as laid down in the draft 
convention®> and stated in this connection inter alia: 
“La Commission s’est demandée quel régime de responsabilité il fallait 
adopter: risque ou faute. L’opinion générale est que .. . il faut admettre 
la théorie de la faute. 
Il est done juste de ne pas imposer au transporteur une responsabilité 
absolue et de le dégager de toute responsabilité lorsqu’il a pris les 
mesures raisonnables et normales pour éviter le dommage; c’est la dili- 
gence que l’on peut exiger du bon pére de famille. 
... il n’y a pas de responsabilité sans faute, celle-ci étant presumée 
jusqu’a preuve rapportée de la diligence raisonnable.”’36 
From these remarks it appears clearly that the liability of the carrier 
was to be based on fault. The carrier was exonerated from liability on the 
proof that neither he nor his servants or agents have committed any faults, 
i.e. that they have acted with due diligence or the diligence of a bonus pater 
familias, And this—most well-known—idea of liability found expression in 
the words that the carrier is not liable “if he proves that he (and his serv- 
ants or agents) have taken reasonable measures to avoid the damage.” 

Although not stated directiy in the report, there can be no doubt that 
the expression “les mesures raisonnables” has been inspired by the Anglo- 
Saxon idea of “due diligence.”37 Moreover, it was not the first time that this 
notion had gained a footing in a French legal text. In the “International 
Convention for Unification of Certain Rules relating to Bills of Lading,” 
signed at Brussels August 25, 1924, the idea of due diligence has been intro- 
duced through the expression “diligence raisonnable” (see Art. 3 paragraph 
1 and Art. 4 paragraph 1 of the Convention) .38 And it will be seen that the 
very same phrase was used by the rapporteur in explaining the meaning of 
the expression “les mesures raisonnables” in the Paris draft.39 

The words “les mesures raisonnables” were retained in the various draft 
conventions worked out by CITEJA* in the years following the Paris Con- 
ference 1925, and they appeared also in the draft submitted to the Warsaw 
Conference in October 1929 (see Art. 22 of the draft) .*! In his explanation 
to the Conference of the provisions of liability contained in the draft 
convention, the Rapporteur, M. de Vos, repeated in all essentials the observa- 
tions made by M. Pittard in his report of 1925.42 


The Soviet Union, however, had submitted to the Conference a proposal 
of amendment to the effect that the words “toutes les mesures necessaires” 
be substituted for the expression “les mesures raisonnables.’’*? This proposal 
was classified by the preparatory commission—in which also a Russian 
delegate had a seat*4—as a “question de redaction.”*5 Accordingly, it was not 
touched upon during the extensive discussions concerning the principles of 
liability (‘questions de fond de premiére importance’), nor during the 
examination of “les questions de fond de deuxiéme importance.’4¢ At the 
third and last reading of the draft convention the words “les mesures 
raisonnables” were still to be found in the new Art. 20 (former Art. 22) .47 
At that time the Russian delegate pointed out that it had been decided— 
presumably in the drafting committee—to insert the expression “toutes les 
mesures necessaires” in substitution for “les mesures raisonnables.” The 
acting Rapporteur agreed, and no other comments being made, the Article 
was adopted in the proposed form.*§ 

Thus it appears unquestionable that the replacement of the words “les 
mesures raisonnables” with “toutes les mesures necessaires” at the Warsaw 
Conference was a drafting matter only. Although the U.S.S.R. was generally 
in favor of making the air carrier’s liability more stringent,*® there can be 
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no doubt that the amendment did not intend to touch upon the substance of 
the system of liability—and was not understood by the Conference to do so, 
either, The little attention paid to it bear witness thereof. In other words: 
The interpretation of the expression “toutes les mesures necessaires” must 
be made in close conformity with the idea behind “les mesures raisonnables” 
as described in M. Pittard’s report of 1925. This is the only conclusion to 
be drawn from the genesis of the present Art. 20. 


b. National Implementation Acts 

The various national Acts implementing the Warsaw Convention contain 
in general either the same expressions as Art. 20 or a verbatim translation 
thereof. In some cases, however, it is possible to find expressions in these 
Acts indicating, to a certain degree, the legislator’s understanding of the 
words “all necessary measures.” Thus the Danish, the Norwegian, the 
Swedish and the Finnish implementation Acts are all referring to the notion 
of fault instead of “all necessary measures” (the carrier is not liable if the 
damage has not been caused by fault).5° The German text of the Warsaw 
Convention makes use of the expression “erforderlichen Massnahmen” and 
not “notwendigen Massnahmen” which would have been the direct transla- 
tion of the original text.5! These examples illustrate the difficulties of the 
various legislators in transforming the original expression into workable 
legal terms in the various languages; in all of them an attempt has been 
made to avoid the objective elements which a literal understanding of the 
word “necessary” involves.5? 


c. Revision Works 

A relatively short time after the coming into force of the Warsaw Con- 
vention the question of its revision arose, and Art. 20 was numbered among 
the Articles requiring amendments. The expression “all necessary measures” 


had created difficulties and uncertainty when applied in practice and differ- 
ent interpretations had been advanced. Therefore, efforts were made to 
substitute the words with another expression less susceptible to divergent 
interpretations. “Les mesures raisonnables,”53 “toutes mesures utiles et 
normales,’’>4 “all proper measures,”55 “all prudent measures,”5® “all possible 
and foreseeable measures,”5? “appropriate measures,’’>® “all necessary and 
possible measures’’5® were among the terms suggested in the different phases 
of the revision work on the Convention.® And all of them were intended to 
express the principle which formed the basis of the system of liability laid 
down by the Warsaw Convention: the duty to show due diligence—or to 
act as a bonus pater familias. 


Art. 20 was not changed, however, at The Hague Conference in 1955. 
The Article was discussed at some length,® especially in connection with a 
Dutch-Norwegian-Australian proposal of amendment which substituted the 
word “negligence” for the expression “all necessary measures” (the carrier 
not to be liable if the damage was not caused by negligence) .6? The discus- 
sions showed that the vast majority of the delegates considered Art. 20 
paragraph 1 to indicate a liability based on the principle of fault.6® But a 
tendency towards a more stringent interpretation of the words “all necessary 
measures” was found, also. Thus the delegate of The Federal Republic of 
Germany, while commenting on the above-mentioned proposal, stated inter 
alia that 


“,.. the existing text (of Art. 20 paragraph 1) required all necessary 
measures to be taken, while the Netherlands Delegation only wished to 
accept liability in the case where there was fault on the part of the pilot 
or carrier. But, one could very well say objectively: such and such meas- 
ures would have been necessary, but the pilot could not be blamed for not 
having taken these measures, because it was necessary for him to reach 
a quick decision and he did not have sufficient time to comply with these 
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measures. Consequently, there would be no fault on the part of the pilot, 
although (objectively, it would have been possible for him to have taken 
the measures if he had understood the situation right away.’’64 


It will be seen that an interpretation along these lines is not in con- 
formity with the intentions of the draftsmen of the Convention (see supra 
p. 6-8). 

Also the United States delegate feared that the proposal including the 
introduction of the notion of negligence could be held to have attenuated the 
carrier’s liability pursuant to the present Art. 20 paragraph 1.% 

Although many of the delegates seemed to consider the words “all neces- 
sary measures” a not very satisfactory expression of the underlying prin- 
ciple of liability of Art. 20, the present text was retained, apparently for 
lack of any better wording. Furthermore, the question of the requirements 
to satisfy the carrier’s burden of proof was discussed simultaneously with 
this problem which complicated the issue considerably. 


d. Authors 

Also, the overwhelming majority of the authors has construed “all neces- 
sary measures” as including a requirement for the exercising of due dili- 
gence—or the diligence of a bonus pater familias, see for example Ripert,® 
Coquoz,®? Giannini,®8 Ambrosini,®® Lemoine,” Riese,“ Beaumont,?? Picard, 
Chauveau,"* Litvine,® Salinas,*® Schweickhardt™ and Perucchi.?® The same 
view has also been expressed by stating that “all necessary measures” are 
equivalent to “reasonable measures,” see Goedhuis,"® Shawcross and Beau- 
mont,®9 and McNair,®! or that the carrier is not liable when no fault has been 
committed, Ripert,82 Maschino,®3 Sack,8+ Lupton,® Schleicher-Reymann** and 
Knauth.8* 

Moller says that “in effect the carrier in regard to passengers will be 
liable for little more than negligence if he has taken reasonable measures to 
provide for the safety of the person carried.”88 It does not appear quite clear 
what the meaning is behind this statement. 

Koffka-Bodenstein-Koffka seems to hold an opinion differing from that 
of the majority by stating that “the carrier must... prove... that all 
measures objectively required for the avoidance of the damage have been 
taken.’’8® According to such an interpretation the diligence to be exercised 
is not only that of a bonus pater familias, but that of a vir optimus.% 

Finally, Astle writes that the substitution of the word “reasonable” for 
“necessary” in the United Kingdom Order of Council 1952 is an alteration 
concerning “the onus of proof upon the carrier in order to gain immunity 
for loss or damage occasioned to cargo.’®! This seems to indicate a dis- 
tinction of substance between the words in question. 


e. Court Decisions 


The courts of several countries have been faced with the problem of 
interpretation of the words “all necessary measures.” The question was 
examined extensively in the Italian case Palleroni vs. S.A. di Navigazione 
Aeria, Corte di Cassazione, March 31, 1938:9? Fire breaking out in a hydro- 
plane during its landing on the sea, forced all the passengers to plunge into 
the water whereby one of them perished. The next of kin sought compensa- 
tion from the Air Company and the question arose whether “all necessary 
measures” to avoid the damage had been taken or had been impossible to 
take. The lower court, having examined the preparatory works of Art. 20 
paragraph 1, had made a distinction between “the reasonable measures” 
and “all necessary measures” to the effect that the former expression indi- 
cated a more subjective standard of care than the latter which must be 
considered more objective and universal in its requirements to the carrier. 
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Corte di Cassazione, however, rejected these considerations. The Court 
stated that the system of liability contained in the text was the following: 


“Presumption of liability against the carrier; recognition of exemption 
from liability even in cases other than those of force majeure and cas 
fortuit; the proof exempting the carrier .. . consisting in showing that 
he and his servants or agents have taken the necessary measures to avoid 
the accident. The presumption of liability . . . should flow from the omis- 
sion of the diligence expected of an ordinary man, that is, of bonus pater 
familias, for the following reasons: (a) the diligence of the ordinary man 
is the rule which governs, in principle, the fulfilments of all contracts... 
(b) the text contains no allusion or reference to diligence of a different 
degree . . . Consequently, when it is necessary to establish concretely 
whether the carrier has taken the necessary measures to avoid the acci- 
dent, the nature of the measures required and the necessity of such nature 
for the object sought by the law must be determined in relation to the 
measures which the normal and well-regulated carrier would have adopted 
and to the necessity which such carrier would have seen. One cannot go 
any further.” 


It will be seen that the judgment describes the required standard of care 
in accordance with the principles advanced in Pittard’s report of 1925.93— 

The difficulties of interpretation of the words “all necessary measures” 
are well illustrated by a comparison of the following two cases. In the 
French case Csillag vs. Air France, Tribunal civil de Toulouse, February 10, 
1938, it was stated that 


“... in order to exonerate himself the carrier has not to prove that he 
and his servants or agents have committed no faults, it being sufficient for 
him to show—as said the delegate M. Pittard94—that he has exercised 
the diligence of a bonus pater familias and has taken all the reasonable 
and normal measures to avoid the damage... 


However, in a judgment given by Tribunale di Tripoli, August 14, 1937, 
in the case Primatesta vs. Ala Littoria,®*® the Court stated that the carrier 
had to prove not only that no fault was committed but also that he and his 
servants or agents had taken all necessary measures or that it had been 
impossible for them to take such measures.97 

While the French Court apparently held the proof that all necessary 
measures have been taken to be a less burdensome proof than that which 
shows that no fault has been committed, the opposite seems to be true as far 
as the judgment from Tripoli is concerned. Bearing in mind the intention 
of the draftsmen of Art. 20—according to which the liability was to be 
based on fault—one will see that both decisions fail to hit the meaning of 
the original idea behind the Article.— 

In the English case Grein vs. Imperial Airways Ltd., King’s Bench Divi- 
sion, October 23, 1935, Court of Appeal, July 13, 1936,98 the meaning of 
“all necessary measures” was also discussed, and in this regard Green L. J. 
stated : 

“,.. the carrier ... is not to be liable if he proves that by his agents 

or servants he exercised all reasonable skill and care in taking all neces- 
sary measures to avoid causing damage by accident to the passenger or 
proves that it was impossible to take such measures. This seems to me to 
amount to a promise not to injure the passenger by avoidable accident, the 
onus being on the carrier to prove that the accident could not have been 
avoided by exercise of reasonable care . . .”99 


In the American case Ritts vs. American Overseas Airlines, United 
States District Court, Southern District of New York, January 17-18, 
1949,1% the judge instructed the jury that “a very high degree of care is 
required of an air carrier to protect its passengers from injury and death.” 
And later the jury was asked: “Has the defendant (the carrier) proved... 
that the defendant and its agents took all reasonable and necessary measures 
to avoid the damage?” 
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Another case in which the problem was examined is American Smelting 
and Refining Company vs. Philippine Airlines Inc., United States, Supreme 
Court of New York County, June 21, 1954,1°! where it was stated: 


“The proof adduced upon the trial conclusively establishes that defend- 
ant took all possible precautions to insure the safety of the flight and to 
avoid the crash of its aircraft.” 


In the case Pierre vs. Eastern Air Lines et al., United States District 
Court, District of New Jersey, January 27, 1957,1°? the Court stated that the 
carrier must pay unless it can prove “that it and its servants were free from 
all fault.” 

It appears that the Courts in the above quoted cases have found them- 
selves obliged to paraphrase the expression “all necessary measures” when 
applying Art. 20, and most of them have used terms which are revolving 
around the idea of fault; to the contrary, however, is the case from Tripoli. 
In the French case from Toulouse a distinction has been made, it is true, 
between proof of the diligence of a bonus pater familias and proof of absence 
of fault. But the real problem behind this distinction is the one concerning 
the requirements to satisfy the carrier’s burden of proof.1° 

Summarizing the examination of the meaning of the expression of Art. 20 
paragraph 1 that the carrier must prove that he and his servants or agents 
“have taken all necessary measures to avoid the damage or that it was impos- 
sible for him and them to take such measures,” the following can be stated: 
The intention behind the original wording including the expression “the rea- 
sonable measures” was to introduce the principle that the carrier, his servants 
or agents, have to show due diligence—to act with the care of a bonus pater 
familias, In other words, the liability was based on fault. At the Warsaw 
Conference the expression was changed to “all necessary measures,” but the 


principle behind the terminology remained unchanged. During the revision 
work on the Convention almost all statement gave expression to a meaning 
of these words in conformity with the original idea behind them. Also 
certain national Acts which have paraphrased Art. 20 paragraph 1 when 
implementing the Convention, have expressed themselves along these lines. 
An overwhelming majority of authors has held the same views, and the 
courts of several countries have approved this interpretation. 


2. THE REQUIREMENTS TO SATISFY THE BURDEN OF PROOF IMPOSED 
UPON THE CARRIER IN ARTICLE 20 PARAGRAPH 1 


The consensus of opinion which, on the whole, is prevailing among the 
courts and writers of different countries concerning the interpretation of 
Art, 20 paragraph 1 with regard to the expression “all necessary measures,” 
comes to an abrupt end, however, as soon as the question turns upon the 
requirements to satisfy the carrier’s burden of proof that all necessary meas- 
ures have been taken or were impossible to take. That is the reason why the 
discussions concerning Art. 20 paragraph 1, while taking their starting point 
in the incertitude of interpretation of the words “all necessary measures,” 
usually have merged into a debate about the requirements to satisfy the onus 
of the carrier.1°* This is the main problem with respect to the interpretation 
of Art. 20 paragraph 1, and it stands out, above all, in cases of unknown cause 
of damage. For the more the factual circumstances are unexplained, the 
more significant is the réle played by the burden of proof. No wonder then 
that these cases have been les enfants terribles in the interpretation of 
Art. 20 paragraph 1. 

The problem and the different approaches to its solution will be better 
illustrated, it is believed, by outlining the views and arguments put forward 
by various authors dealing with this question. The vast majority of authors 
groups itself around certain chief points of view which will be expounded 
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below. After that, the preparatory works of the Warsaw Convention with 
respect to the present Art. 20 paragraph 1 will be studied—the more so as 
these works have often played a decisive réle in the attitude of the courts 
and authors to the problem, In that connection the revision works on the 
Convention and the discussions during The Hague Conference 1955 will also 
be studied. Finally, the court decisions will be examined. 


a. Authors 

A number of authors has advocated a so-called lideral interpretation 
of Art. 20 paragraph 1 in respect of the requirements for the fulfilment of 
the carrier’s burden of proof. As an exponent for this approach Lemoine! 
may be mentioned. According to this author the carrier has to furnish proof 
to the effect that he and his servants or agents have exercised due diligence 
in the execution of their duties, but this proof has to be furnished only 
within the possibilities allowed by the circumstances of the case in question. 
It does not rest unconditionally with the carrier to explain the cause of 
damage or to trace the entire chain of events leading up to the damage in 
order to show that all necessary measures have been taken up to the very 
last moment. Only to the extent to which the circumstances permit him to 
do so, the carrier has to furnish such proof. Otherwise, it will be sufficient 
for him to furnish a more general proof of the due diligence of his crew. 
In that case he will have to prove that all required measures aiming at a 
safe flight have been taken, for example that the aircraft in question was 
airworthy; that all state regulations concerning the exploitation of the 
aircraft have been observed strictly; that the aircraft has been kept in good 
order and has been carefully overhauled; that at the moment of departure 
the aircraft was carrying sufficient fuel and oil; that the crew was well 
equipped and possessed the necessary licenses; that the departure did not 


take place under weather conditions in which a prudent carrier would have 
postponed the departure. 

Support for this interpretation of Art. 20 paragraph 1 is, above all, 
derived from the preparatory works of the Convention, and in this respect 
Lemoine cites the following passage from Pittard’s report of 1925 :19¢ 


“Que peut-on exiger du transport aérien? Une organisation normale 
de son exploitation, un choix judicieux de son personnel, une surveillance 
constante de ses agents et préposés, un contréle sérieux de ses appareils 
accessoires et des matiéres employées.”107 


This text does not impose upon the carrier—the author states—the obli- 
gation of explaining the origin of the accident in order to show that no 
fault has been committed in connection with every event leading up to the 
accident. In particular, the text does not require the carrier to trace all the 
acts of the crew in order to prove that nothing wrong has been done, and 
that everything that could be required according to the circumstances has 
been carried out, A requirement to that effect would mean that the carrier 
had to reconstruct the accident in order to analyze every phase. In general 
it is impossible, however, to furnish the negative proof of non-existence of 
fault. Accordingly, a liberal interpretation has to be adopted—that is the 
only one compatible with the above cited report.198 

An understanding of Art. 20 paragraph 1 along these lines has been held 
by several authors, thus Miiller,° Giannini,9 Lacombe,4! Picard,112 
Lefebvre d’Ovidio and Pescatore,13 Chauveau,114 Lena Paz,145 Rabut,16 and 
Litvine27 

In an examination of the draft convention drawn up in Paris 1925— 
which relieved the carrier of liability in the cases of nautic faults of his 
servants or agents in respect of passengers also—Ripert148§ has stated that 
the carrier was able to avoid liability even if the origin of damage be 
unknown. If the carrier showed that no faults have been committed before 
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the departure and that the crew was qualified and duly licensed, nothing 
further was required.!!® 

A few years after the Warsaw Conference, however, Ripert confines 
himself to point out that behind the liability provisions of the Convention 
the Anglo-Saxon idea of due diligence is to be found.!2° The carrier has to 
show that he has committed no fault, and in England this question is left 
to the estimation of the court. Ripert seems to hold a general proof sufficient 
in this respect, but does not mention either the responsibility for servants 
or agents or the case of unknown cause of damage.}*! 

Goedhuis!22 has put forward an interpretation of Art. 20 in which, it is 
true, he takes his starting point quite opposite to Lemoine, but the result 
of which in practice will be close to that of the liberal interpretation. Origi- 
nally—Goedhuis says—the intention behind the liability provisions of the 
Convention with regard to servants or agents was to hold the carrier liable 
on the basis of “faute de surveillance” only, and not in general for faults 
committed by his employees.!23 This opinion is based on Pittard’s report of 
1925, and once more the passage commencing with the words “Que peut-on 
exiger .. .” is quoted.!24 At a later stage, however, the carrier’s liability 
was made more stringent, the carrier now being held liable towards passen- 
gers in cases of nautic faults on the part of his servants or agents.125 
Accordingly, pursuant to the present Art. 20 the carrier has to prove that 
both he and his servants or agents have taken all the necessary measures to 
avoid the damage. And the author continues: 

“But if the cause is unknown what proof has to be given then by the 
carrier? As a direct proof is impossible, the carrier must be allowed to 
prove by presumption that his agents took the necessary measures,126 
If the carrier shows that the crew held the necessary certificates, he must 
be relieved from his liability unless the plaintiff rebuts the presumption 
by evidence to the contrary. The Court when applying the rules of the 
Warsaw Convention should bear in mind that the fundamental idea of 
= is to relieve the carrier of his liability when he has committed no 

ault. 

The fact of imposing upon the carrier the burden of proving affirma- 
tively that his agents took the necessary measures, would mean imposing 
an absolute liability upon him in cases where the cause of the accident 
remains unknown ... (But) the authors of the Convention unanimously 
rejected a liability of the air carrier based on the theory of risk.”127 


This opinion has also been shared by a substantial number of authors, 
for example Ambrosini,!28 Marino,!29 (perhaps) Coquoz,!°° van Houtte,}31 
(perhaps) Gay de Montella,'°* Sandoval,}83 Salinas!34 and Tapia.1%5 

Schweickhardt'8* holds an opinion which seems to lead to a somewhat 
similar result, He states that the carrier has to prove that due diligence was 
exercised in connection with all the specific circumstances of the accident to 
which knowledge can be obtained. This interpretation takes into considera- 
tion the fact that air accidents are often inexplicable and, accordingly, no 
strict proof ought to be required either with regard to the cause of accident 
or as far as the exercising of due care is concerned. In such cases it must 
be sufficient to furnish the exonerating proof by means of the establishment 
of a probability based upon the normal development of the events of 
accidents. 

A more restrictive tendency in the interpretation of the requirements 
to satisfy the carrier’s burden of proof has been expressed by Riese:187 In 
cases of unknown cause of accident the carrier has the possibility of proving 
that he himself and his servants or agents on the ground have taken all 
necessary measures to avoid the damage. But how can he show that the 
crew has exercised due diligence—especially if all persons on board the 
aircraft have perished in the accident? In such a case no presumption exists 
either for negligence or for non-negligence on the part of the crew, and it 
is inconsistent with the allocation of the burden of proof in Art. 20 to put 
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forward a presumption to the effect that a duly licensed and qualified crew 
has taken all necessary measures. Nor can the view held by Lemoine, accord- 
ing to which a general proof of due diligence on the part of the crew is 
considered sufficient in cases of unknown cause of damage, be accepted. 
That would be an evasion of the burden of proof imposed upon the carrier. 
Riese admits, however, that the circumstances may justify the presumption 
that the crew has taken all necessary measures, in particular if the accident 
is most probably due to force majeure;138 in that case—the author adds— 
there is, however, no further question of an unknown cause of accident. 
Also, the carrier may escape liability if he is able to point out all possible 
causes under consideration and proves that no fault has been committed in 
connection with any of these possibilities.‘29 However, in the case of a fully 
unexplained cause of damage the carrier cannot furnish the exonerating 
proof. 

Several writers have expressed views, more or less detailed, along 
the same lines, thus Koffka-Bodenstein-Koffka,!4#° Sullivan,'*! Schleicher,'4* 
Oppikofer,148 (apparently) Sauveplanne,144 Achtnich1** and Drion.146 

Also Abraham'47 holds the opinion that lack of knowledge of the origin 
of the damage ( a “non liquet’”) will entail the liability of the carrier. This 
conclusion is based upon an examination of the existing court decisions on 
the question, and it is pointed out that this interpretation corresponds to 
the prevailing views in maritime law.148 

Calkins has given expression to the same views by stating that “fre- 
quently a non-negligent defendant (carrier) will be held liable because of 
complete absence of proof to exculpate himself.”!49 And the author continues: 


“. .. in a certain number of situations, of which the Grand Canyon 
accident150 may be typical, the law becomes stalled on dead center because 
of total absence of proof. Society—particularly the air traveling part of it 
—owes a self-interested obligation to see that in such circumstances the 
individual does not lose out.” 


Finally, some authors, although not touching upon the unknown cause 
of damage directly, have expressed themselves concerning the carrier’s 
possibilities of furnishing the proof required in Art, 20. Hernandez! holds 
the view that this proof is very easily established, while Maschino,1°* 
Schleicher-Reymann,53 Sune Wetter,54 and Francais!®> on the other hand 
consider it very difficult for the carrier to satisfy the requirements of Art. 
20. The latter opinion is also expressed by Knauth15* who seems to place it 
on an equal footing with proof of force majeure. 

The examination of the viewpoints of the authors has revealed differences 
of opinion to a large extent with regard to the requirements to satisfy the 
carrier’s burden of proof pursuant to Art. 20 paragraph 1. Above all, the 
schism stands out in cases of completely, or almost completely, unknown 
cause of damage in which the court will have (almost) no evidence at all 
to build upon when considering the questions concerning the crew’s due 
diligence and the efficiency of the measures taken by the carrier’s ground 
staff to secure a safe flight. Is a general proof consisting in furnishing the 
relevant licenses, certificates etc. to be considered satisfactory proof of the 
due care of the servants or agents in such cases? The partisans of an 
answer in the affirmative have first of all derived support for their inter- 
pretation of Art. 20 paragraph 1 from the preparatory works of the Con- 
vention, and in the following these works will be examined. 


b. Preparatory Works 

As previously mentioned the origin of the present Art. 20 of the Warsaw 
Convention is to be found in the draft convention drawn up by the First 
International Conference on Private Air Law in Paris 1925.157 Art. 5 and 
6 ran as follows: 
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Article 5: “Le transporteur est responsable des accidents, pertes, 
avaries et retards. Il n’est pas responsable s’il prouve avoir pris les 
mesures raisonnables pour éviter le dommage; cette preuve est admise 
méme dans le cas ot le dommage provient d’un vice propre de l’appareil.” 

Article 6: “Le transporteur répond des fautes commises par ses pré- 
posés. Toutefois, en cas de faute de navigation, le transporteur ne sera 
pas responsable s’il fait la preuve 4 l’article précédent.”158 


In his report of 1925, also earlier referred to, Pittard has expounded 
these provisions as follows: 


“La Commission s’est demandée quel régime de responsabilité il fallait 
adopter: risque ou faute. L’opinion générale est que, tandis que la respon- 
sabilité civile 4 l’égard des tiers, doit comporter |’application de la théorie 
du risque, en revanche, dans la responsabilité du transporteur 4 l’égard 
des passagers et des marchandises, il faut admettre la théorie de la faute. 

Ce premier point acquis, on peut se demander a qui incombe le fardeau 
de la preuve; il a paru équitable de ne pas imposer cette lourde charge au 
lésé et l’on a admis la présomption de faute a la charge du transporteur. 
Mais comme ce n’est qu’une présomption, le transporteur a évidemment 
le droit de rapporter la preuve contraire et l’on doit alors établir nettement 
la limite de la faute; o4 commence celle-ci? 

Que peut-on exiger du transport aérien? Une organisation normale de 
son exploitation, un choix judicieux de son personnel, une surveillance 
constante de ses agents et préposés, un contréle sérieux de ses appareils 
accessoires et des matiéres employées. 

Il faut bien admettre que celui qui utilise un aéronef n’ignore pas les 
risques inhérents 4 un mode de circulation qui n’a pas encore atteint le 
point de perfection que cent années ont donné aux chemins de fer. I] est 
done juste de ne pas imposer au transporteur une responsabilité absolue 
et de le dégager de toute responsabilité lorsqu’il a pris les mesures 
raisonnables et normales pour éviter le dommage; c’est la diligence que 
l’on peut exiger du bon pére de famille. 


Plus délicate encore est la question de la responsabilité du transporteur 


pour ses préposés. 

Le texte qui vous est soumis comporte l’application de deux principes. 
Le premier est d’une application générale, 4 savoir que le maitre répond 
des actes de ses préposés; le second, déja retenu pour la responsabilité du 
transporteur, c’est qu’il n’y a pas de responsabilité sans faute, celle-ci 
étant présumée jusqu’a preuve rapportée de la diligence raisonnable. 

On peut se demander si la responsabilité du transporteur ne se trouve 
pas ainsi plus étendue en ce qui touche les préposés que pour lui-méme; 
mais c’est 14 une simple apparence. En effet, dans les deux cas, il n’y a de 
responsabilité que s’il y a faute ou plus exactement si la faute présumée 
n’a pas été annulée par la preuve que les mesures raisonnables ont été 
prises pour éviter le dommage; mais, tant que cette preuve n’est pas 
rapportée, la présomption de taute subsiste et le maitre est responsable 
aussi bien du fait de ses préposés que des siens propres.”159 


Several authors have referred to the passage commencing with the words 
“Que peut-on exiger .. .” to support the interpretation according to which 
the carrier need not explain the cause of damage in order to satisfy the 
requirements for his burden of proof. This is true both in respect of authors 
putting forward a liberal interpretation of Art. 2016 and of those taking a 
restrictive interpretation as their starting point but permitting a presump- 
tion to the effect that due diligence has been shown when the circumstances 
do not render a direct proof possible.'® 

It is correct that the passage referred to does not impose upon the 
carrier the obligation to prove that up to the moment of damage no faults 
have been committed by the crew. But this does not justify the conclusion 
that a “general” proof of—or a presumption of—the diligence of the crew 
is sufficient or permissible when the circumstances render a direct proof 
impossible, Pittard’s report must be read in its entirety. Then it will be 
seen that the quoted passage concerns the carrier’s liability in respect of his 
own acts only (Art. 5 of the draft). The question of the carrier’s responsi- 
bility with regard to faults committed by his servants or agents—including 
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the crew—(Art, 6), is only dealt with further down in the report, viz. from 
the passage beginning with the words “Plus délicate encore est la question 
de la responsabilité du transporteur pour ses préposés. . .” And in that part 
of the report nothing is said which could be taken in support of a liberal 
interpretation of Art. 20 or of a presumption to the above mentioned effect. 
In fact, the report, in exposing the principles of liability of the draft con- 
vention, does not seem to touch at all upon the specific question of the 
requirements to satisfy the carrier’s burden of proof. The report states that 
the system of liability is based upon fault; that the burden of proof (“cette 
lourde charge”) 162 is imposed on the carrier, that the carrier is liable for 
the faults of his servants or agents, that he can escape liability by proving 
that he and they have taken all reasonable measures, and, finally, that an 
exception from this system of liability has been admitted to the effect that 
the carrier is not held liable for the nautical faults of his crew. But nothing 
has been stated which could serve as a guide with regard to the question of 
how to furnish the proof required. 

During the further discussions in CITEJA on the proposed convention 
the question of liability was not dealt with in detail until the Third Session 
in Madrid, May 1928.168 In his report to the Committee the rapporteur, 
M. Henry de Vos, Belgium, referred extensively to Pittard’s earlier report 
of 1925 with regard to the principles of liability.16* The German delegation, 
however, wanted the air carrier’s liability to be more stringent and proposed 
therefore principally to delete the provision according to which the carrier 
might escape liability in cases of nautic faults on the part of his servants or 
agents, and in the alternative—as a compromise—that the provision should 
cover carriage of goods and baggage only.1® The Committee adopted the 
alternative proposal and at the same time another amendment was approved 
according to which the carrier could never escape liability if latent defect 
in the aircraft was proved.1®6 In the new draft convention Art. 22 was drawn 
up accordingly.167 

At the Warsaw Conference in October 1929 a new report, dated Septem- 
ber 25, 1928,168 was presented by M. de Vos—once more rapporteur. Again 
reference was made to Pittard’s report of 1925169 with regard to the prin- 
ciples of liability of the draft convention. The only changes were the Madrid 
amendments the reasons for which were explained in the report. 

During the discussions in Warsaw two opposite trends manifested them- 
selves with respect to the principles of liability, and an extensive exchange 
of views took place.179 According to one opinion the air carrier ought to be 
responsible for all faults committed by his servants or agents, including 
nautical faults in the carriage of goods and baggage. Other delegates held 
an opposite view. They proposed to exempt the carrier from being held liable 
in all cases of nautic faults committed by his servants or agents, and 
furthermore to delete the strict liability for latent defects in the aicraft.17 
As a compromise between these views the present Art. 20 was drawn up. 

The question concerning the requirements to satisfy the carrier’s burden 
of proof pursuant to Art. 20 was, however, touched upon by implication 
only. Examining the proposal for the compromise from which the existing 
Art. 20 emanated, the French delegate M. Fladin stated: 


“... en fait on peut classer les accidents d’avions en trois catégories: 
ceux qui proviennent d’une faute de pilotage; ceux qui proviennent d’un 
vice de fonctionnement de ]’appareil et ceux qui sont désignés comme étant 
le résultat du cas fortuit, ce qui est la majorité des cas. 

Si nous adoptons la formule transactionnelle, en ce qui concerne les 
premiers cas, ceux qui résultent d’une faute de pilotage, il y aura responsa- 
bilité du transporteur, mais pour les passagers seulement. Pour les autres, 
ceux qui proviendraient du vice de fonctionnement de l’appareil, il est bien 
entendu qu’il n’y aurait aucune responsabilité du transporteur. 
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Quant a la troisiéme catégorie d’accidents, ceux qui proviennent du cas 
fortuit, dés maintenant, par le jeu de la convention, le transporteur est 
toujours déclaré responsable.’’172 


The last remark is surprising. By a number of authors from the Civil 
Code countries it has been stated that the liability pursuant to Art. 20 
paragraph 1 is less burdensome to the carrier than the contractual liability 
in the Civil Codes 173 according to which the contract-debtor has to prove 
that the non-execution of the contract was due to “force majeure” or “cas 
fortuit.”174 M. Fladin’s statement might indicate very strict requirements 
for the fulfilment of the carrier’s burden of proof, But no grounds having 
been given nor any further explanation, the statement seems not to be suffi- 
ciently elaborated to form a basis from which support may be derived for 
a certain interpretation of Art. 20 paragraph 1. 

During the examination of “les questions de fond de deuxiéme impor- 
tance” the question was also raised indirectly by the Japanese delegate, 
M. Motono. At M. Motono’s request the rapporteur explained the meaning 
of the then Art. 22, and the following exchange of words took place: 


“M. de Vos... : Il y a les mesures raisonnables que peut prendre le 
transporteur et il y a les mesures que peut prendre le pilote. 
- M. Motono... : Qu’est-ce que vous entendez par “mesures raisonna- 
es’’? 
M. de Vos... : Cette expression qui a un sens plus précis en Grande- 
Bretagne que sur le Continent, sera interprétée par le juge suivant chaque 


cas. 
M. Motono : Est-ce que vous entendez dire que le fait de prendre 


un pilote canals suffit? 
M. de Vos... : C’est une question d’interprétation. Le comité de 


rédaction pourra peut-étre préciser le sens de cette expression.’’175 


No definition or clarification, however, seems to have been given during the 
Conference. 

The examination of the preparatory works of the Convention seems to 
justify the conclusion that no support can be derived from these works for 
a specific interpretation of Art. 20 paragraph 1 in one or another direction 
in respect of the question concerning the requirements to satisfy the burden 
of proof imposed upon the carrier. The only answer to be found in the 
preparatory works appears to be the above quoted: “It is a matter of 
interpretation” ! 


c. Implementation Acts and Domestic Carriage by Air Acts 


Turning once again to the national implementation Acts it will be seen 
that in respect of the problem now under discussion, they do not give much 
guidance, either. By reproducing the original text literally they just take 
over the problem without indicating any approach to its solution. Once 
again, however, the Scandinavian and the Finnish Acts!7° constitute excep- 
tions, In these Acts the Articles corresponding to Art. 20 paragraph 1 of 
the Convention run as follows: 


“The carrier is not liable if it is proved Set by: damage is not caused 
by his fault or that of his servants or agents . 


With a wording along these lines the requirements to satisfy the carrier’s 
burden of proof have been specified through the requirement for proof to 
the effect that the damage was not caused by faults. Thereby the explanation 
of the cause of damage has been given a leading part in the exculpating 
proof,178 

It is worth noting, however, that in the Danish proposal for a new Avia- 
tion Act,179 in which the Warsaw rules as amended by The Hague Protocol 
of 1955 are included, a literal translation of Art. 20 paragraph 1 has replaced 
the above quoted text. The change of wording has been explained in the 
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proposal by a short statement to the effect that the new text is closer to 
that of the Convention than the existing one. This approximation to the 
text of the Convention seems to be an advantage. For the sake of the 
ultimate purpose behind the Convention: the unification of law, the national 
implementation Acts should follow the wording of the original text as 
closely as possible. Interpretation of the Convention rests with the courts, 
not with the national legislator. 

In some cases even the domestic carriage by air Acts and their prepara- 
tory works may give expression to a certain understanding of Art. 20 
paragraph 1 of the Convention. This is true with respect to the recent Acts 
of France and Australia. In France the Act of March 2, 1957, concerning 
the air carrier’s liability18° has introduced, by way of a general reference 
to the Convention, the Warsaw rules into the French legislation governing 
non-Warsaw carriage, thus superseding the earlier Art. 41, 42, 43 and 48 
of the French Act of May 31, 1924.18! In Art. 6 of the Bill presented by the 
French Government in 1955, however, the carrier’s defenses in Art. 20 
paragraph 1 and Art. 21 of the Convention were paraphrased into: “force 
majeure,” “vice propre a la chose transportée,” and “une faute imputable 
au voyageur, a l’expediteur ou au destinataire,” and the following explana- 
tory statement was added: 


“L’article 6 substitue aux dispositions de l’article 20 paragraph 1 de 
Convention de Varsovie des regles mieux adaptées aux concepts juridiques 
francais et dont les résultats practiques ne devraient pas étre — 
différents de ceux recommandés par le texte international . . .”18 


This seems to indicate a very restrictive interpretation of Art. 20 para- 
graph 1. Yet, in the present French Act of March 2, 1957, no paraphrasing 
or explanation of Art. 20 paragraph 1 is to be found. 

In the Australian Civil Aviation (Carrier’s Liability) Act No. 2 of 1959, 
an even more restrictive understanding of Art. 20 paragraph 1 has resulted 
in its deletion altogether as far as domestic carriage of passengers is con- 
cerned, see Part IV Section 28 of the Act, (but for the opposite, see Section 
29 concerning baggage). In presenting the Bill to the Senate, the Minister 
for Shipping and Transport and Minister for Civil Aviation (Senator 
Paltridge) stated in respect of Art. 20 of the Warsaw Convention: 


“The onus of proof is on the carrier, and it is certainly a very narrow 
defense since, in most foreseeable cases, if the carrier ‘takes all necessary 
measures to avoid the damage,’ the accident would not have occurred. 


The carrier is strictly liable up to a prescribed limit of 7.400 pounds!83 
in respect of death or injury of a passenger, unless he successfully sets 
up the narrow defense provided in Art. 20 . . . Experience under the 
international rules indicates that the carrier has "rarely sought to estab- 
lish this defense and that it would be most difficult to do so successfully, 
However, it does introduce an element of uncertainty as to passengers’ 
rights and for domestic purposes it is, therefore, proposed to deprive the 
carrier of this defense.’’184 


Other Senators held concurring views,!® and in reply to the only 
expressing doubt as to the understanding advanced on Art. 20186 
Minister said: 

... In fact, the defense is so narrow that the Convention is regarded 
internationally as imposing absolute liability . . .”’187 

The expressions of doubt seem, however, to have been well-founded con- 
sidering these categorical statements! 

d. Revision Works and The Hague Conference 1955 


While the problem of the requirements to satisfy the carrier’s burden 
of proof was touched upon only lightly and indirectly at the Warsaw Con- 
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ference 1929, it has been discussed at considerable length during the revision 
works on the Convention and at The Hague Conference in 1955. Being a 
problem of great practical importance it had presented itself several times 
in the application of Art. 20 paragraph 1 and had soon caused conflicting 
court decisions as well as conflicting opinions among writers. 

During the meeting of the Second Commission of CITEJA in Paris, 
January 1939, the problem was discussed in connection with a British 
memorandum concerning the revision of the Warsaw Convention, dated 
September 28, 1938,188 in which the British points of view were exposed 
as follows: 


“, .. According to the Convention the carrier has to show not only that 
it itself has taken all necessary measures, but it must also prove the same 
as to its servants .. . including the pilot of the aircraft. It is notorious 
that most flying accidents are caused by some default or other of the 
human element; in any event, it is certain that the majority of accidents 
can be attributed directly or indirectly to some act or omission of the 
personnel. Considering that in a great number of cases the pilot is himself 
killed in the accident, it will be understood that the carrier rarely has the 
opportunity to bear the burden of proof imposed on him by the Conven- 


$ ? 


tion.’ 


The attitude of the United States delegation to the meeting is reflected 
in the following passage: 


“, . . It has been asked whether, in the sense of the Convention, the 
carrier may be freed from his liability for what have commonly been 
called the ‘risks of the air’ (as provided in the French Air Law of May 
31, 1924), or if the Convention establishes a presumption of liability which 
the carrier cannot overcome unless he can prove that the accident was 
inevitable from the practical point of view. 

We suggest that the former proposal is fair; but the results conform 
to the latter.’’189 


After the second world war CITEJA resumed its activities and the 
revision of the Warsaw Convention was among the first subjects for its 
studies, In a questionnaire containing nineteen questions of principle and 
distributed during the meeting of the Second Commission of CITEJA, July 
1946,19° question no. XV ran as follows: 


“Shall the carrier be responsible in all cases of fault on the part of his 
servants or agents, and what proof is to be furnished when the aircraft 
has disappeared with the whole crew?” 


Few of the experts from the various States seem to have answered this 
question. In the reply from the Greek expert!®! it was said that, perhaps, in 
difficult cases, the carrier should be allowed to prove the non-existence of 
fault on the part of his servants or agents by a presumption to this effect. 
The Egyptian expert!®2 thought it equitable to make it possible for the 
carrier to prove, in the case in question, that it was impossible for him to 
avoid the damage. The Dutch delegation®? suggested to reconsider an earlier 
proposal from IATA to the effect that if the circumstances render it 
impossible for the carrier to prove that all the measures have been taken, 
the absence of circumstances and facts constituting a presumption of fault 
on the part of his servants or agents should be sufficient to relieve the 
carrier of his liability. Finally, the Norwegian expert!® gave the following 
answer—which seems to be the most natural one to the question: “In case 
of an aircraft disappearing with the whole crew”’—the expert said—“it 
must be left to the courts to consider the proof after the circumstances, and 
it is not possible to formulate specific rules hereon.” 

During the discussions of the Second Commission of CITEJA, Cairo, 
November 1946, the problem was brought up again.!%* In reply to a question 
concerning the carrier’s possibility of furnishing the required proof in the 
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case of an aircraft disappearing into the ocean, the rapporteur, M. Beau- 
mont, answered: “, . . As far as I am concerned I think that we shall not 
decide upon the questions which the courts will have to deal with in the 
different countries,’—thus giving expression to the same line of thinking 
as the one stated by the Norwegian expert. Other members of the Commis- 
sion seemed to incline towards an understanding according to which the 
carrier could escape liability in the given case, 

On the whole, the answers of the CITEJA experts seem to reflect an 
attitude according to which the requirements for the carrier’s proof should 
be rather moderate. However, next time the question was raised, the opposite 
views were prevailing. When discussing the revision of the Warsaw Con- 
vention in Madrid, September 1951, the Legal Committee of ICAO touched 
upon the question of the unknown cause of damage in connection with its 
examination of Art. 20. On that occasion it was stated both by the French 
and the United Kingdom delegate that in cases of unknown cause of damage 
the carrier cannot show that he has taken all necessary measures.197 

In Rio de Janeiro, 1953—the last preparatory meeting before the revi- 
sion of the Warsaw Convention at The Hague in 1955—the discussion was 
focused on the problem of the unknown cause of damage by a Dutch proposal 
for amendment of Art. 20 paragraph 1 which ran as follows: 


“The carrier shall not be liable if he proves that the damage was not 
caused by negligence or breach of duty on his part or on the part of his 
servants and agents,”’198 


One of the purposes behind this proposal was to provide for the case 
of unknown cause of damage to the effect that “the carrier should bear the 
risk of the impossibility of proving the real cause of the accident, and that 
meant that, consequently, the carrier would be liable.”!®® After a lengthy 


discussion the Dutch proposal was rejected by a vote of 11 to 8.29 As the 
debate in Rio de Janeiro was repeated at The Hague Conference it will not 
be made subject for further comments here, but the points of view advanced 
will be dealt with in connection with the examination of The Hague dis- 
cussions. 

At The Hague the Dutch proposal was put forward again, and once 
again it was rejected—this time by a vote of 28 to 8—and Art. 20 para- 
graph 1 remained unchanged.?°! This vote, however, does not justify the 
conclusion that the majority of the delegates was opposed to the idea that 
the carrier has to bear the risk of the impossibility of explaining the cause 
of damage. An analysis of the discussion reveals that several delegates, 
though agreeing in principle with the Dutch proposal as far as liability for 
unknown cause of damage was concerned, voted against the proposal for 
other reasons. That was the case, for example, with the United States dele- 
gate. While in agreement with the Dutch proposal with regard to inexplic- 
able accidents, he disagreed, on the other hand, with the insertion of the 
expression “negligence.”2°2 The German delegate expressed himself, in 
principle, along the same lines,2°? and his remarks were fully endorsed by 
the United Kingdom delegate.2°* A number of other delegates stated that 
they did not favor any change in the present Art. 20 paragraph 1, the text 
of which had already had a certain practical application without creating 
difficulties.2 

Only two delegates expressed opposition to the Dutch proposal on the 
grounds that they disagreed with the views concerning the unknown cause 
of damage. The Italian delegate stated that with the Dutch proposal 

“The carriers would find themselves in a worse situation than at pres- 


ent, if they had to prove that neither they nor their employees had com- 
mitted a fault. In fact, it was easier to prove that one had taken the 
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necessary measures than to prove (negatively) that one had not been at 
fault.”206 

The Spanish delegate “did not think that the liability had to be imposed on 
the carrier,” either pursuant to the present text or to the Dutch proposal, 
in cases of unknown cause of damage.?°7 

What conclusions are to be drawn from the discussions during the revi- 
sion work and at The Hague Conference? It seems justified to conclude that 
a tendency towards raising the standard of requirements to satisfy the 
carrier’s burden of proof can be perceived through these discussions. This 
tendency is undoubtedly influenced by the ever increasing degree of safety 
under which air carriage is performed. 

But one more conclusion can be drawn from the debates—and this is 
unfortunately the most conspicuous one: The present text of Art. 20 para- 
graph 1 is susceptible of conflicting interpretations, and, having not seized 
the opportunity to amend the existing wording of the Article, the Conference 
gave free rein to continuing uncertainty and conflicting decisions in the 
application of Art. 20. Although it has to be admitted that even the most 
well-formulated text may give rise to divergent interpretations, in particu- 
lar with regard to the question of proof, no reason seems to exist why it 
should be impossible to reach an agreement upon a wording of Art. 20 
paragraph 1 which at any rate would have limited the possibilities of con- 
flicting interpretations, The Dutch proposal appeared suitable for this 
purpose. To agree upon the retaining of Art. 20 paragraph 1 is tantamount 
to an agreement upon a highly ambiguous formula under the cover of which 
almost any interpretation can be advanced—suitable for anyone—but for 
the efforts of unification of law! (Continued in next issue) 
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1JIn this study the term “fault” is preferred to the word “negligence,” though 
the latter expression will appear now and then, for the sake of variation, in the 
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2 See Tybjerg: Om Bevisbyrden (On the Burden of Proof), Copenhagen 1904, 
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3 See Alf Ross in Ugeskrift for Retsvesen (Denmark) 1930 B p. 355-356. 

4In this connection it must be remembered that damage may be caused even 
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6 ICAO Circular 56—AN/51 (1959). 

7 Ibid. p. 4-6. 

8 The Convention, the official text of which is drawn up in French only, is one 
of the most widely accepted Conventions in existence. 

9 The Protocol has not yet come into force. Pursuant to its Art. XXII the 
Protocol will become effective when ratified by at least thirty signatory States; 
see infra note 325 (Part II of this study). 

10 The Convention became effective on February 4, 1958; see infra note 330 
(Part II of this study). 

11 See ICAO Doc. 7601-LC/138, Tenth Session of the Legal Committee, Mon- 
treal 1954, p. XVII-XXII. See also ICAO LC/Working Draft No. 642 (2/5/60), 
revised draft convention on aerial collisions drawn up by the Sub-Committee of the 
Legal Committee during its meeting in Paris from March 28 to April 8, 1960. 

12 See ICAO Doc. 8010 A12-LE 1, Report and Minutes of the Legal Commis- 
sion, Twelfth Session of the Assembly, San Diego, Calif., June-July 1959, p. 5. 

13 In The Hague Protocol of 1955 this paragraph has been deleted and replaced 
by the following: “(2) This Convention (i.e. the Warsaw Convention) shall not 
apply to carriage of mail and postal packages,” see the Protocol Art. II. 

14 The scope of Art. 34 has been considerably narrowed down in Art. XVI of 
The Hague Protocol which replaces the present Art. 34 by the following text: “The 
provisions of Articles 3 to 9 inclusive relating to documents of carriage shall not 
apply in the case of carriage performed in extraordinary circumstances outside the 
normal scope of an air carrier’s business.” 
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15 Of great practical importance is the question whether round trip tickets 
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22 Thus O. Koffka, H. G. Bodenstein, E. Koffka: Luftverkehrsgesetz und War- 
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24 The draft convention is reproduced in ICAO Doc. 7921-LC/143-1, Eleventh 
Session of the Legal Committee, Tokyo 1957, p. XX-XXI. See also ICAO LC/Work- 
ing Draft No. 641 (4/26/60), revised draft convention drawn up by the Sub- 
Committee of the Legal Committee during its meeting in Paris from March 21, to 
March 26, 1960. 

25 See, however, the exception made in Art. V of the draft as far as carriage 
of cargo is concerned. The draft convention will be reconsidered during the Thir- 
teenth Session of the Legal Committee of ICAO in Montreal, September 1960. 

26 See Drion op. cit. no. 56. 

27 See also Drion op. cit. no. 36. 

28 Poincaré francs are French francs with a fixed fineness, see Art. 22 para- 
graph 4. In The Hague Protocol Art. XI the sum has been raised to 250,000 Poin- 
caré francs (about 16,600 U.S. dollars). 

29 See Art. 25 of the Convention. The Article, which has been the subject of 
more litigation than any other provision of the Convention, was amended by The 
Hague Conference, 1955. The Hague Protocol Art. XIII includes the following new 
wording: “The limits of liability specified in Article 22 shall not apply if it is 
proved that the damage resulted from an act or omission of the carrier, his serv- 
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AIR CARRIER’S LIABILITY 23 


Convention as ratified by the United States Senate, 1934, only contain the word 
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agents” is used here and in the following. See also the United Kingdom Civil Avia- 
tion Act, 1949 Section 54: “Explanation of Carriage by Air Act 1932. For the 
avoidance of doubt in the construction of the Carriage by Air Act, 1932, whether 
as forming part of the law of the United Kingdom or as extended to any other 
country or territory, it is hereby declared that references to agents in the First 
Schedule to that Act include references to servants.” 

32 Concerning this problem see Part II of this study regarding the new Art. 23 
paragraph 2 of the Warsaw Convention (The Hague Protocol Article XII). 

33 See Conference Internationale de Droit Privé Aérien, October-November, 
1925, Paris, printed in Paris 1926 (in the following called Paris Conference 1925) 
p. 77-88. The very origin to the Warsaw Convention is found in the “Avant-Projet 
de Convention international relative a la responsabilité du transporteur par 
aéronefs” which was submitted by the French Government to the Governments 
concerned as a working basis before the Paris Conference 1925, see Paris Confer- 
ence 1925 p. 10-14. The liability provisions in Art. 3 and 4 of the draft contained, 
however, a terminology different from the later drafts. The carrier was responsible 
for personal faults, latent defects in the aircraft, and for “commercial” faults on 
the part of his servants or agents, but he was not to be liable for force majeure— 
including “les risques de l’air’—for (non-intentional) faults committed by his 
servants or agents in the steering of the aircraft or in additional operations, or for 
faults on the part of the passenger or inherent defects of the goods. The proposed 
system of liability was, of course, influenced considerably by the principles con- 
tained in the French Air Navigation Act of May 31, 1924. Pursuant to Art. 41 of 
this Act the carrier was not liable for force majeure, and Art. 42 and 48 permitted 
the carrier to contract out of liability for “les risques de l’air’’ and faults in the 
steering of the aircraft committed by his servants or agents on board the aircraft. 
The notion of “les risques de l’air” seems to have caused great difficulties in France, 
see for example M. de Juglart: Traité Elémentaire de Droit Aérien, Paris 1952, 
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the air carrier’s liability. 

36 The Paris Conference 1925 p. 55-56. 
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AIRLINE SUBSIDIES— 
PURPOSE, CAUSE AND CONTROL 


By LESLIE O. BARNES 
President, Allegheny Airlines, Inc. 


PART II 


PREFACE 


HE purpose and cause of subsidy devoted to the support of scheduled 
airline services were outlined in Part I of this article.1 Subsidy control, 
or reduction in subsidy dependence is the subject of this second part. 

The common objective, whether speaking of subsidy control, or of reduced 
dependence, is obviously to reduce the total subsidy bill and to ultimately 
eliminate it. In a sense, the two terms are synonymous, since either would 
achieve the objective; but when related to the methods or philosophies to be 
employed, the two terms are diametrically opposed under today’s connota- 
tions. 

Control connotes an arbitrary approach to the question, where the objec- 
tive is a fixed limit on subsidy without eliminating or easing the factors 
which cause subsidy need. Eliminating or reducing the need for subsidy 
suggests an approach which 


—Anticipates additional commercial revenues in excess of the costs 
incurred to produce it, and 


—Anticipates a reduction in costs. 


One thing is very clear—any program designed to reduce and hence to 
control the subsidy required for services to the small and intermediate size 
cities must be predicated on the proposition that the local airlines must be 
afforded increased opportunity to generate more commercial revenue in sizable 
amounts. In the alternative, and possibly in addition to this, there must be 
realistic bench marks established to determine community eligibility for 
subsidy. 

This approach to reduction in subsidy dependence is essential if control 
is to be achieved; without it, there is little hope of changing the current 
trend. It is here recommended that the following program be adopted by the 
Board: 

1. removal of all local service operating restrictions so as to permit local 
carriers to share in the revenues of short to medium range dense 
travel markets. 

. elimination of unproductive competition between local and trunk 
carriers, and suspension of unused trunk certificates. 

. establishment of a system of mail rate payments that will clarify and 
define the government’s liability for subsidy support. 

. establishment of firm standards of initial service eligibility and serv- 
ice retention by a community. 


This program is consistent with the needs of not only the Board for an 
effective program of subsidy control, but equally important, the public will 
benefit greatly from the improved services which the local carriers will be in 
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a position to provide in dense short haul travel markets. It is a program 
geared to a modern air transportation role for both divisions of the industry. 
Furthermore, it is a program which can be implemented within the statu- 
tory latitudes available to the Board under existing law. 


ELIMINATION OF OPERATING RESTRICTIONS 


It is proposed that— 
The Board remove all local service operating restrictions so as to pro- 
vide the opportunity for equal participation by local carriers in the 
dense, short to medium range travel markets, and that such action be 
taken by the Board as a matter of policy, pursuant to its exemption 
powers under Section 416 of the Act. 


Discussion: A successful penetration by the local airlines in such markets 
would 


1. increase commercial revenues per mile operated 
2. reduce operating expenses per mile operated 
3. reduce the subsidy dependence of the local industry. 


Removal of operating restrictions should, however, carry with it these 
two important corollary policies: 


1. That both minimum and maximum standards of subsidy eligibility 
be established to the intermediate points certificated to the local air- 
lines, thus insuring a proper fulfillment of the local service function.” 
That competitive services resulting from a blanket removal of restric- 
tions be considered permissive authorities and, therefore, ineligible 
for subsidy support as opposed to those competitive certifications or 
responsibilities resulting from specific findings of public convenience 
and necessity. 


Implementation of this proposal and the related provisos are in part 
dependent upon the modernization of the Board’s mail rate policy. Both the 
proposal and the corollaries are based on the position that the Federal Avia- 
tion Act provides the Board with all the authority it requires to differentiate 
between those services eligible for subsidy and those which are not. 

In conjunction with this the mail rate policy must be reoriented toward 
the local carriers. It should include a clearly defined set of standards which 
permit experimentation without penalty but at the same time incurs no 
assurance of or responsibility for subsidy support in the event of managerial 
miscalculation.’ 

Under the original operating certificates, the local airlines were granted 
little, if any, over-fly or “skip-stop” privileges. Each flight was, therefore, 
required to stop at each point on the route, regardless of the revenue 
generating characteristics of each point. This rigidity proved to be both 
costly and unnecessary, resulting in over-scheduling at the weaker or smaller 
points, and under-scheduling plus an unnecessary down-grading of services 
at the more productive points. 

The requirement to make all stops was apparently bottomed on one or 
both of the following considerations: 


1. The local airlines were created to serve cities which either would not 
or could not be served by the trunk airlines. Requiring the locals to 
stop at all certificated points “insured” their attention to these com- 





2 Recommendations to implement this policy are reflected in Proposals 3 and 4 
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3 See discussion, infra., concerning mail rate policy. 





AIRLINE SUBSIDIES — PURPOSE, CAUSE AND CONTROL 31 


munities and indirectly prohibited any participation in the trunk line 
terminal-to-terminal business. 

The trunk airlines, at the time, were themselves subsidized for the 
most part.‘ Restrictions on the locals thus minimized any significant 
diversion of commercial revenues from the trunks. 


From this it would appear that the primary purpose of the restrictions 
was to both insure the “character” of the locals and to protect the trunks. 

But the emphasis on differentiating between the classes of airlines went 
beyond this. Until recent years, the Board would not permit both local and 
trunk airlines to participate as applicants in the same route proceeding.® 
This policy has gradually been modified.® 

The over-all guiding philosophy of the Board in the past has seemingly 
been that the local airlines should not be permitted to participate or compete 
directly with the trunks in what was loosely termed a “trunk line market.” 
Undoubtedly, the original prohibition was based in part on the reasons given 
here; but it is also probable that the foundation for this exclusion lay in a 
general uncertainty regarding the future role and competitive capabilities 
of the local airline group. 

In addition to the footnoted exceptions to this broad philosophy, the 
Board has, in recent years, progressively but cautiously relaxed the restric- 
tions imposed on the locals. With these—and a few other—exceptions, the 
policy today embraces the following general principles: 

1. Between non-competitive route terminal points non-stop operations 
are permitted—usually after assuring that each intermediate point 
on the route has received two round trips daily. 

Between competitive route terminal points, a one-stop or two-stop 
requirement remains, depending apparently upon the distance (not 
defined) between the terminals. 

Between a competitive intermediate point and a terminal point, the 
policy is less clear. In recent cases, the Board has removed one-stop 





4 For example, in fiscal 1951, the domestic trunklines required approximately 
$17,000,000 of subsidy, about the same amount as was required for local service 
carriers. See “Service Mail Pay and Subsidy for U.S. Certificated Air Carriers,” 
published by CAB, January 1960. 

> The first significant departure from this policy occurred in the New York- 
Chicago Service Case, Docket 986, et al., decided Sept. 1, 1955. There Mohawk Air- 
lines, a local carrier, sought applicant status for Syracuse-New York non-stop 
authority, was denied hearing, and limited to the role of an intervenor. In its 
decision in this case, the Board deferred decision on the issue of New York- 
Syracuse authority and set this portion—including Mohawk’s application down 
for a new hearing. Mohawk and Eastern became the primary applicants for this 
route, with the award ultimately going to Mohawk, the only local airline involved 
in the proceedings. Mohawk thus became the first local airline to be granted unre- 
stricted operating authority in what was generally recognized at the time as typi- 
fying a trunk line market where Mohawk now competes with American Airlines. 
Syracuse-New York City Case, Docket 6179, et al., decided March 27, 1957. 

6 See, e.g., Piedmont Area Local Service Investigation, Docket 5173, et al., 
where Eastern and Allegheny are applicants for non-stop authority between Nor- 
folk and Philadelphia. In the Buffalo-Toronto Case, Docket 7142, et al., Allegheny 
and several trunklines are applicants for nonstop rights between Buffalo on the 
one hand, and Philadelphia, Baltimore, Washington and Pittsburgh on the other. 
In the Northeastern States Area Investigation, Docket 6436, et al., applications of 
Allegheny and Mohawk for new authority between Pittsburgh and Syracuse were 
consolidated. Eastern also sought consolidation of an application for similar au- 
thority but was denied. On Brief to the Board Eastern urged that it was entitled 
to a hearing on its application under the doctrine of the Ashbacker case (Ash- 
backer Radio Corp. v. F.C.C., 326 U.S. 327 (1945)). The Board decided in favor 
of Eastern and re-opened the record to permit Eastern to present evidence in 
support of its application. Pittsburgh-Syracuse Service Case, Docket 7263. 
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restrictions where the local carrier has made a substantial penetration 
in the market. But in awarding new routes, the imposition of a 
one-stop restriction appears to be more the product of representations 
and urgings by the affected trunk lines than by any specific’ criteria 
relating to city or market size, schedules and service patterns provided 
by the trunks already certificated, or specific anticipations of the 
local airline seeking certification.7 Such restrictions once imposed 
generally remain until the local airline or community can demonstrate 
either a substantial penetration in a given market or a need for relief. 


In recent trunk line or long haul route cases, the only restrictions im- 
posed by the Board on a trunk airline have generally been the so-called 
“long haul’ restriction. Under this type restriction a flight must be origi- 
nated or must terminate at a point beyond a given intermediate point on that 
route. An airline, so restricted, is thus effectively prohibited from engaging 
in a turn-around or shuttle operation between given pairs of cities. The 
“minimum stop” type of restriction has not been placed on trunk carriers in 
new markets which are incidental to long-haul flights. Thus, extension of 
trunk airline services has resulted in certification of nine trunk carriers with 
non-stop authority between Washington and New York.$ 

The “minimum stop” type of restriction, common in local airline certifi- 
cates, while unnecessary, is not particularly harmful in a non-competitive 
market. But it is deadly in a market where another airline has non-stop 
rights even though these rights are not being exercised. The reason for this 
is obvious—a one-stop, or even a two-stop service, operated at optimum times 
of the day will develop a non-competitive market; but it is impossible to 
hold that market or maintain a position in it against well-timed, non-stop 
services later inaugurated by a previously dormant competitor. 

Thus, in markets receiving inadequate or token service by a trunk airline, 
a local airline with a minimum stop restriction is at an initial and lasting 
disadvantage. While the local can develop the market under these circum- 
stances, it cannot hope to maintain a position in the market should the trunk 
be attracted by the results achieved by the local. This result is inevitable 
against non-stop competition regardless of the equipment used by the local, 
the procedures employed or the fares charged. Such is the magnet of non-stop 
flights. 

Under these conditions, a local carrier must be extremely reluctant to 
expose the necessary investment to develop a market it could not protect or 
expect to maintain satisfactorily against competition. 

There are numerous pairs of cities today where a paucity of trunk line 
service exists. As the trunks increase their jet or long-haul fleets and con- 
tinue their disposal of short to medium range aircraft these service voids 
will increase. Restrictions on the local airlines in these markets are harmful 
and unnecessary hindrances to their development in a logical specialist role 
—commuter air service. 

Moreover, the cities involved cannot obtain immediate relief when trunk 
line interest wanes or fails to keep pace. These cities are, therefore, deprived 
of reasonable competitive service and in some cases even adequate monopoly 
service. Relief under Section 404 of the Act, when sought, is both expensive 





7 For example, in the recent Northeastern States Area Investigation, Docket 
No. 6436, et al., the Board imposed a one-stop restriction between Hartford and 
Washington, but no restriction between Providence and Washington, despite simi- 
lar services by the trunks in both markets. 

8 Allegheny, the only local carrier in this market, has a one stop restriction. 
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and time-consuming, and frequently inconclusive.? Of equal importance, is 
the fact that relief under Section 404(a) represents only a minimum stand- 
ard of service which the carrier is legally obligated to provide and which the 
Board will undertake to enforce.!9 


The basis for imposition of operating restrictions has diminished to the 
point where the Board should remove such restrictions, since 


1. the Board can assure service, and, therefore, original purpose, by 
defining and requiring minimum service standards to a smaller inter- 
mediate city before permitting over-flying that city. In recent cases 
it has done this and a well-established pattern therefore exists. 


the trunk airlines no longer require “protection.” Significantly, the 
Board has not in any recent case, advanced “protection” or “diversion 
from trunks” as a primary reason for imposing restrictions over a 
route also served by a trunk airline. This policy was clearly enunci- 
ated by the Board in the Seven States Area Investigation in these 
words :11 


“And, insofar as the protection of the trunklines is concerned, 
we are fully convinced that they are not entitled to any more 
protection from the local service carriers than we are providing. 
The simple fact is that the trunkline carriers have in a real sense, 
come of age, and they are fully capable, in an economic sense, of 
coping with the limited amount of competition from the local serv- 
ice carriers which we are authorizing. To begin with, the trunk- 
line carriers are, for all practical purposes, no longer dependent 
upon Government subsidy. ****** The mere fact that a trunkline 
carrier has preceded a local carrier in a given market does not 
ipso facto entitle the trunkline carrier to immunity from competi- 
tion by a local carrier in that market. Our main objective in 
placing a one-stop restriction on flights between competitive ter- 
minals is not so much for the protection of the trunkline carriers, 
as it is to exclude the local service carriers from participation in 
markets where the need for direct competitive service has not been 
shown and where the likelihood is that the effort by the local car- 
rier to compete would jeopardize the soundness of the local car- 
rier’s operations.” (Italics added.) 


3. Finally—the Board has made a sufficient number of departures from 


the “dividing-line” theory as to no longer justify a concept that locals 
and trunks should not mix.!2 


In light of the above considerations, it must be concluded that continued 
adherence to a policy of imposing restrictions on local carriers does not stem 
from considerations related to service to the public. 

As suggested by the italicized quote above, it must appear that the 
primary deterrant to removal of all local airline operating restrictions relates 
to concern over the effect such removal would have on subsidy. In the absence 





9The Board has experienced an increasing number of complaints concerning 
inadequate service under Section 404 of the Act. The Baltimore Adequacy Case, 
Docket 8148, et al., commenced on January 27, 1957 and was not decided until 
April 29, 1960. The Fort Worth Investigation, Docket 7382, commenced on Febru- 
ary 14, 1956, and was not decided until September 23, 1958, more than 2% years 
later. The Board there found existing services at Fort Worth adequate, but retained 
jurisdiction to insure that services would continue to be adequate. Just recently 
the Board re-opened this proceeding to re-examine services of American and 
Braniff (Order to Show Cause, E-14973, dated March 1, 1960). 

10 Fort Worth Investigation, Docket 7382, decided September 23, 1958. 

11 Seven States Area Investigation, Docket 7454, et al., Order E-18254, p. 145. 

12 The historic dichotomy between trunkline and local service carriers has been 
reflected in the CAB’s own alignment of staff functions within the Bureau of Air 
Operations, where trunkline services and local services are processed by separate 
sections. With the intertwining of local and trunk matters as now exists, this split 
personality within the Board’s own staff may no longer be warranted. 
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of a clearly defined policy on subsidy eligibility this is probably a well- 
founded concern. 

But by the same token there is no valid or apparent reason why the 
question of subsidized competition cannot be met head-on and why it should 
not be dealt with. Basically, the Board has but two primary concerns or 
questions: 


1. To what extent, if any, should subsidy be used to support a competing 
airline service in a major market? Is it consistent with the statutory 
objectives of section 406(b) of the Act? 


If the local airlines are allowed to compete in major markets, and if 
such competition is not successful, then to what extent is the Board, 
by permitting competition, incurring additional subsidy liabilities? 


In dealing with these questions, certain distinctions should first be 
drawn. First of all, competition created as a by-product of other public con- 
venience and necessity objectives should be distinquished from those circum- 
stances where the creation of competition was the primary purpose of 
certification. 

Two examples of competition as a by-product would be: 


1. Where competition is largely confined to “entry” mileage to a termi- 
nal, or where the purpose of certification was primarily and largely 
to non-competitive intermediate points. Frequently certification in 
these cases will, or may, result in the creation of competition over one 
or more other portions of the route. 


Where certification occurs as a result of findings that an already 
certificated carrier was not adequately serving the city or route, or 
where services being offered by that carrier were of a “token” or 
non-commuter nature. 


Both these examples warrant subsidy support if such support is re- 
quired.18 

The creation of competition as the primary purpose of certification is the 
circumstance under which the question of subsidized competition is brought 
into sharp focus. By the same measurements, permissive competition result- 
ing from the arbitrary removal of operating restrictions falls precisely into 
the same category. 

Authority to conduct competitive non-stop services created through re- 
moval of restrictions should be considered a permissive authority. This is to 
say that non-stop operations would not be, under these circumstances, re- 
quired. Neither should such operations as a general rule be considered 
eligible for subsidy support since they would be operated at the discretion 
of the airline management.!4 

On the question of whether subsidy support in a competitive market is 
justified, there are, of course, circumstances which generate exceptions to 
the rule. Two specific exceptions come readily to mind: 





13 Subsidy payments in such cases have not been challenged in the past, nor 
has the Board denied subsidy support where required, provided “over-scheduling” 
by the local airline had not been evident. Even so, as suggested herein at a later 
point, the subsidy requirement would be substantially reduced if the trunk airline 
already certificated, but not meeting service requirements, were suspended. 

14 The Federal Aviation Act places no limitation on the Board in the matter 
of subsidy administration. Such is the Board’s authority that subsidy support can 
be given in purely competitive markets at the Board’s discretion. Again the over-all 
philosophy must be, and appears to be based on measurable public benefits not 
otherwise possible without subsidy support. 
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1. Where competition is required in the public interest even though both 
or all the airlines involved require subsidy assistance.!5 

2. Where the public interest will be served by experimental services, 
related to either fare structure or service considerations, subsidy 
support is justified for specific periods of time.!® 


Subsidy support, if needed, under directed circumstances is, therefore, 
justified. But in the major domestic short-haul markets discussed here, where 
competition is a discretionary function of management, it is neither justified 
nor required. 

The second and final question concerns the extent to which the Board, 
by permitting local airlines to compete in productive markets, might be 
incurring additional subsidy obligations in the event attempts to compete 
were not successful. 

Under the circumstances advocated here, non-stop authorities in competi- 
tive markets would be permissive. Thus, a determination to exercise such 
authority, and in what markets, would be solely a management decision. 
Presumably, such decisions would be based on at least the following factors: 


1. The potential of the market, measured against the quantum and qual- 
ity of service provided by already certificated carriers. 


The schedule pattern of the moment and the historic trend of that 
pattern followed by the trunks in that market. 


. A judgment of the company’s ability to penetrate and maintain a 
position in a given market based on its own equipment program meas- 
ured against the anticipated program of the trunk line, the evolvement 
of new methods and procedures by the local, and the likelihood of the 
trunks adopting these procedures. 


It is clear that the Board does not assume any obligation to provide 
subsidy support for those services not required or deemed necessary in the 
public interest in determining “need” under section 406(b) of the Act. The 
Board historically has refused to underwrite schedules which it deems exces- 
sive, under the “honest, economical, and efficient” criteria in section 406 (b) .17 

There appears to be no reason, therefore, to conclude that the Board has 
assumed any subsidy liability in the event of managerial miscalculation 
occurring under the permissive authority discussed here. The granting of a 
non-stop authority does not require the operation of non-stops, and never 
has.18 A management decision to conduct non-stop services should be later 
judged on the basis of the economic results produced—certainly a normal 
process in any business. Possible miscalculation of a market potential is a 





15 For example, the Board has subsidized two carriers providing inter-island 
services in Hawaii (Aloha and Hawaiian Airlines). See Trans-Pacific Airlines, 
Ltd., Renewal Case, Docket 6434, et al., decided May 3, 1955, approved by the 
President July 11, 1955, where the Board stated, “The cornerstone of our decision 
herein is the imperative need for competitive air service in the Hawaiian Islands.” 
(Order E-9375.) Another example of this policy is the Board’s underwriting of 
competitive Trans-Pacific services by Pan American and Northwest Airlines. 

16 Conceivably, certain “special” services might be authorized to a willing 
carrier with subsidy guarantee if necessary. By and large, the Board has tended 
to encourage experimental developmental fares. Too, the Board has, from time to 
time evidenced uneasiness and concern over the lack of interest by the trunks in 
developing the low-cost, mass transportation market. Thus, the Board is investi- 
gating short-haul coach services in the New York Short-Haul Coach Investigation, 
Docket 9973. 

17 See, e.g., Trans-Pacific Airlines, Ltd., and Hawaiian Airlines, Ltd., Mail 
Rates, 20 CAB 668. 

_ 18 This is not to say, however, that the failure to provide non-stop service in a 
pes — could not be construed as inadequate service under section 404(a) 
of the Act. 
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normal management risk. The local airline managements should have the 
right to take that risk. They do not have it today. 

On the basis of the reasoning applied here there appears to be' no legal 
reason for retaining any of the local airline operating restrictions excepting 
possibly those necessary to minimize competition between local airlines. 
Indeed, there are compelling reasons why the public interest would be well 
served by this Board action. 

As demonstrated earlier, the trunk emphasis on long haul markets has 
resulted in a neglect of the short haul market. And this situation is changing 


7 rapidly—too rapidly for the Board to keep abreast of it through adequacy 


of service cases and formal hearings. 

It is in these short haul areas that the great untapped and potentially 
profitable markets exist. Development of these markets dictates the applica- 
tion of equipment designed or suitable for this purpose, the development of 
procedures and “cost-cutting methods” designed to produce a profit at rea- 
sonable load factors, and a concentration on this particular phase of civil 
aviation. The local airlines are the ones to do this; the trunks are not and 
cannot. Ample evidence in support of this is provided by consideration of 
the following factors: 


1. The trunk line equipment programs. 

2. There is not one single project underway by a trunk line which is 
directed toward maximum development of a single short haul market. 

8. The absence—in some cases the presence of a decline—of increased 
services and seat availability between many city pairs, where new 
certificates have not been issued.!9 


Removal of operating restrictions will decrease subsidy dependence and 


should not or need not increase subsidy liability. The local airline manage- 
ments can be depended upon to devise new methods and techniques in the 
development of the short-haul market if given a free-rein to do so by the 
Board. There no longer exists any reasonable basis for denying them this 
opportunity. 


ELIMINATION OF UNPRODUCTIVE COMPETITION AND 
SUSPENSION OF DORMANT CERTIFICATES 


It is proposed that 
1. The Board undertake an immediate study which would include, but 
not necessarily be limited to, the following: 
a. analysis of city pairs where competition exists between a local and 
~~” a trunkline carrier which appears to be economically unwarranted. 
b. analysis and review of routes where replacement of trunk carriers 
by locals at intermediate points has been only partially accom- 
plished, but where if fully implemented would both improve service 
and reduce subsidy. 
analysis of dormant trunkline certifications between short-haul 
city pairs which offer local carriers a potentially profitable opera- 
tion. 





19 Some cogent examples are the following: Pittsburgh-Washington fr - 
cies declined from 16 daily round trips in September 1985 to 11 ae ae on 
September 1959. Pittsburgh-Baltimore frequencies were 3% round trips in Septem- 
ber 1955 and the same in September 1959. Baltimore-Buffalo frequencies were 
2 round trips in September 1955 and only one round trip in September 1959. 
Baltimore-Cleveland frequencies were 1% round trips in both September 1955 and 
September 1959. 
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2. Following this study, the Board should institute a series of expedited 
proceedings to consider additional suspension and replacement of 
trunk authorities in those areas where the analysis indicates potential 
financial benefit to local carriers. 


Discussion: The local carriers have replaced trunklines at a little more 
than 100 points. In many instances, replacements have been considered on 
an individual point-by-point basis as contrasted to replacement of whole 
route segments.?° Likewise, in most instances replacement has been author- 
ized where the community, the trunk carrier, and the local carrier were in 
agreement that the trunk should be replaced.?! 

The economic impact of this particular policy has been two-fold: 


1. Over a given terminal-to-terminal route which included a number of 
intermediate cities, suspension of the trunk airline has been author- 
ized for the most part only at those points no longer of interest to the 
trunk, or more precisely, those points which in the judgment of the 
trunk, represented a “loss” point. 

Thus, although suspended at the less productive points through 

replacement by a local airline, the trunk airline was permitted te 
retain the larger, more productive cities, which as the only profitable 
intermediates on the route had formed the backbone of support to the 
less productive cities on the same route. 
In certificating the local service replacement, the new route evolving 
from the replacement more often than not included also the same 
intermediates remaining to the trunk airline. Thus, the local airline 
became a potential competitor with the trunk between the larger 
intermediate point and the terminal points of the route—a market 
which in many cases would not warrant competitive certifications. 

To guard against competition, the Board imposed certain operating 
restrictions on the local requiring one or more stops between competi- 
tive pairs of cities. Thus, local airline participation was, by this means, 
diluted to “spill over” proportions, or grew only as the trunk failed 
to meet the demands of the market. 


The effect of this practice on the subsidy requirements of both the trunks 
and the local airlines is self-evident.,On the one hand, the trunks, having 
been relieved of “loss” points and having only the profitable intermediates 
remaining, have been hastened along their own road to a subsidy-free or 
self-sufficient operation. At the same time, to insure minimum competition 
in their remaining markets, they have successfully for the most part, and 
without fail in almost all cases, urged imposition of operating restrictions 


on the locals. 





20 An outstanding exception was the replacement of American’s local Chicago- 
Detroit Route (Chicago-Detroit Route 7 Local Service Case, Docket 6411, et al., 
February 28, 1955). Recent area proceedings before the Board have tended to 
include more instances where replacement of a whole segment was in issue, as 
well as isolated points. 

21 Notable as an exception to this general impression was the replacement of 
United Air Lines at Monterey and Santa Barbara, California, by Southwest—now 
Pacific—Airlines. Here, in 1952, the Board suspended United over the strenuous 
objections of both the carrier and the cities, Southwest Renewal—United Air Lines 
Suspension Case, 15 CAB 61. But, in 1955, following persistent requests by the 
objecting parties, the Board reversed this decision and restored United to both 
cities. Pacific’s certificate was not changed in the process. This action was taken 
even though the Board conservatively estimated that the action would divert sub- 
stantial commercial revenues annually from Pacific, thus increasing Pacific’s 
annual subsidy requirement. A more recent exception occurred where Allegheny 
Airlines replaced American Airlines at Wilmington, Delaware. Here American and 
Allegheny were in agreement, but the city objected to American’s suspension, 
Northeastern States Area Investigation, Docket No. 6486, et al. 
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On the other hand, because of the partial replacement policy and the 
, imposition of operating restrictions, many of the new routes awarded in the 
past to local airlines have been pre-destined to requiring subsidy’ support. 
The logic of that which is past is not argued here. The evolutionary 
process inherent in attaining the dual objective of freeing the trunk airlines 
from dependence on subsidy, and providing many new cities with scheduled 
airline services, undoubtedly required a cautious approach to the change-over. 
Too, the local airlines during their own growing up process were neither 
ready nor prepared to replace the services offered by the trunk airlines. 

Whatever the reasons, they appear to no longer prevail today. The trunk 
airlines having been granted extensive new long-haul authorizations no 
longer require or receive subsidy. Whatever revenue loss would result from 
implementation of a policy of complete replacement represents an almost 
infinitesimal part of their total revenues. The economic impact, which earlier 

_ might have been harmful, would today be insignificant. 

Moreover, complete replacement would recognize an increasingly obvious 
trend—that as the trunk airlines continue to dispose of their two engine or 
relatively short-range equipment, the quantum and quality of their service 
to the larger intermediate cities will continue to deteriorate. Thus, both their 
ability and desire to serve these cities will progressively wane.?? 

With the local service airline transition to modern, pressurized post-war 
lequipment well underway and gaining momentum, they are—in sharp con- 
trast to their earlier years—in an excellent position to replace the trunk lines 
at intermediate cities on a complete basis. They should be permitted to do 
this. 

The effect on the annual subsidy bill that complete replacement would 
have would be little short of astonishing. It is probably impossible to forecast 


to any precise degree the annual amount which could be shaved off the 
nation’s subsidy bill. A conservative estimate, however, would place these 
savings somewhere between ten and twenty per cent of the total now required 
by some of the local airlines. 


UP-DATING THE BOARD’S MAIL RATE PROCEDURE AND POLICY 


It is proposed that: 

1. expedited action be taken to refine the Class Mail Rate Formula and 
its early adoption by the Board. Properly set up, it will bring stability 
to a presently unstable segment of the scheduled airline industry. 

. non-stop flights operated between competitive cities deemed to be 
“permissive” by the Board not be eligible for subsidy. 
flights operated in excess of four round trips over a defined segment 
be declared ineligible for subsidy but with no other penalty involved. 


Discussion: 

Throughout their ten to fifteen years existence, the local airlines have 
operated more often than not under temporary mail rates. Only with rare 
exceptions has a local airline been able to operate for long on a permanent 
mail rate. Their mail rate histories unfortunately have generally followed 
this pattern— 





22 The decrease in the ability of trunk carriers to meet short-haul service 
requirements is reflected in the composition of their fleets: As of December 31, 
1953, the trunk carriers operated 476 twin-engine aircraft, which represented 51% 
of the trunkline fleet. By December 31, 1959, there were only 319 twin-engine air- 
craft in the trunkline fleet, which was only 25% of the total. It is assumed that 
DC-6, DC-7, Constellations, 4-engine turbo-props and jets are not adaptable to 
the stage lengths or types of service discussed here. 
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—An extended period on a temporary rate interspersed with one or more 
retroactive adjustments or changes. 

—aA mail rate conference lasting for extended periods of time te establish 
the amount due for the past period and to determine a final future rate 
for a prospective future year. 

—A short period on a permanent rate or until a new rate or some eco- 
nomic change causes the airline to declare its rate “open,” followed by— 
—Another long period on a temporary rate. 


A temporary mail rate does not include provision for earnings and taxes, 
although recently provision has been made for interest on debt provided 
there was no danger of over-payment. Moreover, the temporary rates estab- 
lished are normally less than that actually required, with deficiencies later 
made up by “retroactive adjustments.” As a basic policy, an adjustment to a 
temporary rate cannot be obtained prospectively; “need” must be first 
demonstrated. During such demonstration periods, moderate to heavy losses 
are incurred, 

As a result of these protracted and repeated periods of temporary mail 
pay status, reported losses in monthly, quarterly and annual statements are 
commonplace. Yet, by reason of later retroactive adjustments, followed in 
turn by additional final retroactive settlements, these losses do not in fact 
exist. Since acceptable accounting practice does not permit inclusion of antici- 
pated future settlements as an account receivable, there is no acceptable way 
to temper or compensate for these losses in a financial report. Footnoted 
estimates of amounts due can be equally misleading because the true amount 
cannot be determined until the Final Mail Rate Conference has been com- 
pleted.23 

This financial instability, represented by violent fluctuations in a com- 
pany’s cash position is without a doubt one of the most damaging influences 
on the financial integrity and reputation of the local airlines. In a segment 
of the industry where the average net worth is less than one million dollars, 
partial retroactive adjustments in excess of the airline’s net worth is more 
often the rule rather than the exception. Total claims are sometimes double 
this amount! 

This “famine and feast” existence is unnecessary; and it is tremendously 
wrong. Wrong because it 

—distorts and conceals the value of the individual airline security.?4 

—increases capital costs which in the final analysis are paid for by the 

Federal Government.?® 
—increases operating costs, also ultimately paid for by the government.2¢ 





23 The airline management and the Board’s staff do not always agree. 

24 It must be appreciated that the investing public, except perhaps for the 
most sophisticated analysts, is completely unfamiliar with the purpose of subsidy, 
the idiosyneracies of its administration, or the fluctuations in earnings and loss 
reports as a product solely of that administration. The preponderance of investors 
know only that a company made money or lost money. They do not analyze. Re- 
ported losses which do not in fact actually exist, cause them to sell their invest- 
ment at a deflated price, only to see this same security rise to or above its original 
cost upen receipt by the company of the retroactive pay due it. 

5 Earnings records and financial responsibility determine interest rates and 
capital costs. That the Board recognizes this is evidenced by its recent change in 
earnings policy for the local airlines whereby net after taxes was increased from 
8% to 914%. In Docket 8404 entitled “Local Service Airlines Rate of Return Case,” 
not yet decided, the Examiner recommended a 124% return after taxes largely on 
the basis of higher capital and financing costs. 

26 Delinquent accounts, regardless of cause, result in loss of trade discounts, 
imposition of COD charges, higher product cost through inclusion of interest as a 
part of product pricing, higher contract costs due to a poor or slow payment record, 
and higher administration costs. All these costs are recognized and allowed in the 
mail rate making process. 
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The cycle of resource dissipation and replenishment has been repeated 
time and again with the harmful results itemized here being each time re- 
peated with it. The situation, which has steadily worsened, seems so patently 
wrong that the question of “why” naturally occurs. It is doubtful that the 
question can be answered clearly and completely. On the surface, at least, it 
must appear that 


1. There is a tremendous concern that “over payments” will occur and 
must at all costs be avoided. 

2. In the absence of a clear policy with respect to subsidy eligibility by 
type and quantum of service, there is a general uncertainty as to how 
much and what type of service should be underwritten and what the 
resulting subsidy bill will be. 

. The methods for determining mail payments are outmoded and simply 
not applicable to, nor can it keep pace with the dynamic growth and 
expansion of the local airlines. 

. Attempts to keep subsidy payments within budget estimates and 
appropriations. 


None of these reasons justify the results; nor are they valid as a concern 
or justified in their continuance. 

In the first place, over-payments should they occur, need be handled or 
viewed no differently than recapture of excess profits or over-payments in 
military contracts. The same problem of repayment, collection, interest or 
other charges are exactly the same. The only concern might conceivably rest 
with the legal concept that over-payments made in connection with a perma- 
nent rate are not subject to recapture. If this be a valid concern, the solution 
is simple—call the mail rates temporary until the law can be changed. But 
include profit and tax allowances in those rates so the airlines can retain 
, their financial stability and integrity. 

Each of the remaining points relate to standards of subsidy eligibility 
and methods. The establishment of a workable formula and enunciation of 
the standards and methods to be used are by no means as difficult as might 
first appear. 

The Board has had before it for some time the vehicle by which each of 
these are met. This is the so-called class mail rate formula.27 The principle 
embodied in the formula meets and eliminates each of the problems causing 
today’s financial instability. As in any new concept, details and specifics must ° 
be worked out.28 

The basic objectives and principles enunciated in the formula are sound. 
These are: 


a. The establishment of a maximum service to be underwritten with 
subsidy. 

b. Decision to operate more than maximum left to management. 

c. Provision against over-payment through return of excess profits on 
an automatic basis. 

d. Management incentive to reduce subsidy support achieved through 
profit-sharing on a progressive basis. 

e. All airlines kept on a current mail pay status at all times. 





~ a for comment on October 27, 1958; second draft distributed 
uly 22, 1959. 

28 Since the initial draft of this article was prepared, the Board has appointed 
a staff committee to define details relating particularly to standards and methods. 
An industry committee has been appointed to work with the Staff Committee. 
Committee recommendations are to be submitted to the Board as soon as possible. 
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AIRLINE SUBSIDIES — PURPOSE, CAUSE AND CONTROL 


ESTABLISHMENT OF MINIMUM SERVICE CRITERIA— 
Its EFFECT ON SUBSIDY 


It is proposed that: 


1. There should be closer coordination between the FAA, which allocates 
airport funds and the CAB which must decide whether the airport is 
to be used as a scheduled service point. 

2. Airport funds for airport construction of a size to accommodate air- 
line aircraft should be denied where good scheduled airline service is 
within 45 minutes to one hour’s driving time from the community. 


3. Construction of a single all purpose airport (area airports) should be 
encouraged. — 

4. The local airline service pattern at all airports or cities within 45 
minutes to one hour driving time of a major airport should be investi- 
gated regardless of the boarding record per departure achieved. 

5. The minimum scheduling standard for a city should be established 
at two round trips per day. 

6, The minimum production standard for a city should be specified in 
passengers per departure rather than in daily terms. If a reduction 
in subsidy beyond what such a standard would produce is desired, the 
standard should be increased. Whatever the standard it should be 
applied regardless of the number of schedules operated. 


Discussion: Just as standards are required to determine subsidy levels 
and eligibility, so also are criteria required for determining service eligibility. 

Definition of service eligibility standards must consider three separate, 
but related considerations: 


1. Guidance to the community on the initial question of whether it 
should invest in an airport large enough to receive scheduled airline 
aircraft. 

2. Scheduling standards it may expect from an airline if one is certifi- 
cated. 

3. Minimum revenue production required to both obtain scheduled serv- 
ice in the first instance, and to retain it in the second. 


The first of these three considerations is basic, because wise counsel to 
a community considering or planning an airport may well avert later prob- 
lems relating to either obtaining or retaining service. 

Community size is not a complete criterion in itself. A small isolated 
community may be much more entitled to subsidized air service than is a 
community several times its size in relatively close proximity to an already 
established service point. Similarly, these relatively good sized intermediate 
communities within a peripheral area of 25 to 40 miles certainly are not 
entitled to service at all three points if one common airport location would 
suffice for all three. 

The community planning an airport program should be first advised on 
the matter of whether it will be eligible to receive service once the airport 
is built. All too often the airport is built first, and service sought after the 
airport is bui!t. This phenomenon, especially in a marginal city is the product 
either of a calculated gamble or ignorance of basic requisites for service 
eligibility and retention. 

Certainly, a community which has built an airport with 50% of the costs 
provided by the local business and citizens has a “leg-up” on getting sched- 
uled air service. Perhaps it is entitled to anticipate service when the other 
50% is provided by the Federal Government from funds administered by the 
Federal Aviation Agency. 
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Regardless of the considerations behind final determination to construct 
an airport, the Board is in a difficult position to deny even a trial period in 
light of public expenditures already committed. The community must press 
the demand for air service because the implied promise of such service was 
in all probability the basis for local public acceptance of the program at its 
inception. 

This type of public pressure is justified under this set of circumstances. 
But many of these situations could be avoided if standards were laid down 
and applied as a condition precedent to allocation of Airport Aid Funds. 
Following are some general rules which could be used as guidance by a 
community. 


1. The community or communities seeking airport aid funds should be 
at least 45 minutes and more generally at least one hour’s driving 
time away from existing scheduled airline service. 


Airport sites should be so located as to serve a maximum number of 
communities from a single airport facility. 


The advice and guidance given a community or group of communities 
should be the product of a closer liaison between the FAA which administers 
the Airport Aid Funds and the CAB which administers the subsidy funds. 
Had this type of guidance been available it is probable that a significant 
number of airports would not have been built and some of today’s servicing 
complexities and subsidy requirements would have been avoided. 

At the risk of repetition and to avoid misunderstanding, the emphasis 
here is confined to those communities which have ready access to larger 
service points and to those areas where one airport can logically serve more 
than one community. 

The second standard to be established is the minimum level of service a 
community may anticipate once it is certificated and upon which retention of 
service is dependent. Except in those circumstances where service is author- 
ized to meet a specific project or purpose—such as a defense requirement 
or a large construction project—minimum service should consist of two 
round trips per day with possible reductions on week-ends. 

One round-trip cannot possibly develop a pattern of use in a short-haul 
or commuter type service. And it is unfair to expect that a community 
marginal in the first instance—can justify retention of service under such 
a pattern. Therefore, if a community warrants even a trial certification, it 
also warrants that the trial be made with a minimum of two round trips. 

This, then is the standard of service which the community should be able 
to anticipate as the basis for its trial, and it is the standard by which the 
airline can anticipate payment for services rendered. 

The third, and final standard relates to minimum revenue production 
requirements in order to qualify for retention of service. The enunciation of 
this standard and particularly its general acceptance as a congressionally 
endorsed standard is of the utmost importance. 

Once accepted as a standard by all it would serve to 


—Avoid airport construction projects which must ultimately be unused 
with consequent local embarrassment. 

—Avoid costly “trials” practically assured of failure at their inception. 

—Establish positive goals and responsibilities for retention of service. 

—Represents a long stride forward in controlling subsidy requirements. 

The Board in its decision in the Seven-States Area Case first enunciated 


its use-it-or-lose-it policy. Simply stated, this policy establishes that for a 
community to retain its scheduled services, it must board an average of five 
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passengers per day; for an airline to retain certification over a given route 
it must average at least five passengers aboard per plane mile operated. 

While this is a significant step toward the objective, it is suggested that 
the policy has two inherent weaknesses: 


—lIt is based on daily boardings rather than boardings per departure. 
—It functions on the basis of but one round trip per day. 


A single round trip over a route stopping at each point obviously produces 
two departures a day per community served on the route. Therefore, a com- 
munity must produce an average of 2.5 passengers per departure to retain 
service under this policy. 

Unfortunately, the policy does not make this fine distinction between 
daily and per departure boardings although quite apparently this is the 
intended criterion. As a result, a community which happens to be a route 
junction point, may well meet the minimum criterion for daily boardings, 
but falls far below on average per departure. Similarly, a weak-producing 
community on a route requiring two round trips before being overflown, 
while meeting the minimum daily criterion could actually be averaging as 
low as 1.25 passengers per departure. 

It is not the purpose here to specify what the minimum standard should 
be; nor is it advocated necessarily that it be increased. It is appropriate to 
point out, however, that the higher the boarding-per-departure the lower 
will be the total subsidy bill. 

The minimum standard is for this reason properly a Board/Congress 
determination. 

As the basic conclusion, subsidy control as opposed to reduced dependence 
is to be found in this area. The specifics in the policy can be made to produce 
any level of subsidy desired as a national policy. Of the greatest importance, 
the application of this policy is not at the expense of those cities which are 
supporting their local service airline, 


CONCLUSION 


The purpose of this article has been to set forth as concisely and as 
analytically as possible the various factors which in themselves determine 
what the subsidy level should be, its purpose and its confinement to that 
purpose, and finally to propose a program which tended to both control and 
reduce dependence on subsidy. 

The urge to present this paper was prompted both by a concern—shared 
by all the airlines—over the rising subsidy trend and the conviction that a 
carefully compiled documentation of developments and concepts over the past 
decade was urgently required. 

Over the span of the last two years particularly, there have been various 
proposals made to members of Congress which are designed to limit, curtail, 
exclude or altogether eliminate subsidy support. As future events unfold, the 
pressure to enact some form of legislative control will be increased. 

In part, this pressure will be bottomed to a large extent on the effects 
of the severe competitive struggle which will gain its major momentum over 
the next two years. Receptiveness to proposals to curtail or arbitrarily limit 
subsidy totals will be governed in large part by understanding of the various 
factors causing it to exist or increase. 

All who are concerned with this matter of subsidy must recognize these 
inescapable facts: 


1. Presuming honest, efficient and economical management within the 
meaning of Section 406(b) of the Act, then the volume of subsidy 
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required is related to the quantum and quality or type of service 
provided. 

. Reduction in subsidy total as an arbitrary act without compensating 
access to additional or offsetting commercial revenue must inevitably 
result in either a reduction in service, or a downgrading of service on 
a “shot-gun” basis, or outright elimination of service, or a combina- 
tion of all three results. The degree to which this occurs must be 
related exactly to a non-compensated reduction in subsidy. 


The recommendations made here have been put forth with the dual objec- 
tive of reducing dependence on subsidy and bringing a tremendously essen- 
tial state of financial stability to this segment of the airline industry. All the 
recommendations made are possible of implementation by the Civil Aero- 
nautics Board within the very broad authority given the Board by Congress, 
all of which is embodied in legislation enacted no earlier than 1958. 

Additional legislation, therefore, is not required to control, limit or reduce 
dependence of the local airlines on subsidy dependence. A positive program 
is required. 

In the President’s budget message for Fiscal Year 1961, he expressed 
concern over the rising subsidy trend. The words used in expressing this 
concern have a special significance. He said: 


“This rise and the prospect of even higher subsidies in the future make 
necessary the consideration of proposals to reduce the dependence of these 
airlines on the government.” (Italics supplied) 


Reducing dependence on subsidy can be accomplished by only one or both 
of two methods, again 


—Progressive reduction of the service obligations which require subsidy. 
—-Access to increased commercial revenues. 


The proposals made here represent a start toward compliance with the 
President’s directive. With reduction in subsidy dependence, control of sub- 
sidy is achieved on a reasoned basis. 
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By STEPHEN P. SOBOTKA* 


Research Associate (Associate Professor) Graduate School of Business of 
the University of Chicago 


and 
MARGARET WIESENFELDER 
Research Economist, The Transportation Center at Northwestern University 


HIS paper represents a sequel to or, more accurately, a revision of an 

article published in this Journal in the winter of 1958.2 The projections 
are now extended from 1960 to 1965 and take into account the plans for 
manning jet aircraft which have evolved since the earlier article appeared. 
Also since that time, the staff of the Transportation Center has developed 
a more systematic technique for estimation of the probable future size and 
composition of the airline fleet than previously available. This technique, 
described briefly below, for the purpose of this article has been applied to 
the U.S. domestic and international scheduled airline fleets.4 The resulting 
fleet composition and fleet employment estimate, along with flight crew 
complement decisions arising out of more recently negotiated labor con- 
tracts, form the basis of the flight personnel employment projections pre- 
sented in this article. 

Altogether, well over 400 turbojet and turboprop aircraft have been 
ordered by United States airlines for delivery by the end of 1961. These 
range in size from large intercontinental 4-engine Boeing or Douglas air- 
liners to relatively small twin-engine turboprop aircraft such as the Fair- 
child F-27. A typical large “jet” is capable of producing about three times 
the number of seat miles, for every hour of use, of the previously most 
productive piston-powered aircraft. Consequently, as the new, more “pro- 
ductive” aircraft are integrated into airline operations, the number of 
seat-miles (or passenger miles) produced per “pilot hour” will rise rapidly. 
With the same number of pilots employed to fly a plane, therefore, the 
number of “pilot hours” required per passenger mile will drop drastically 
for the primarily jet-powered fleet. 





* Currently on leave of absence as assistant director of research for the 
Transportation Center at Northwestern University. 

1 Flight personnel or flight crew is taken to mean cockpit crew, including 
pilots, copilots, flight engineers. 

2Stephen P. Sobotka, “Projections of Flight Personnel Employment, 1960,” 
Journal of Air Law and Commerce, Vol. 25, Winter, 1958. 

3 Sobotka, et al., Prices of Used Commercial Aircraft, 1959-65, The Transpor- 
tation Center at Northwestern University, Evanston, Illinois, February, 1959. 
(multilithed manuscript) 

4 The price forecast study referred to above, which predicted prices of piston 
aircraft in use in.the entire non-Communist world, estimated the future composi- 
tion and size of the total “free world” fleet for the 1959-65 period. 

5 The approximate comparisons are: 

Block Speed at First Class Hourly Seat 
Aircraft 1500 miles Range Seats Mile Capacity 
DC-7 290 m.p.h. 60 17,400 
B-707/120 450 m.p.h. 108 48,600 
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The less dramatic technological advances of the preceding decade (1948- 
1958) in aviation history produced a quadrupling of air passenger traffic 
while approximately doubling the number of flight personnel employed,® 
with average output per flight crewman going from .93 to 1.86 million 
revenue passenger miles annually between 1948 and 1958. 

Two factors determine the levels of flight personnel employment. They 
are: (1) the number of aircraft hours flown annually, and (2) the number 
of flight personnel used in conjunction with the provision of aircraft serv- 
ices. The latter in turn depends on the number of flight crew used in the 
cockpits of aircraft and the number of hours per year which flight crews 
are utilized in revenue-producing service. The derivation of estimates for 
1961 and 1965 of both of these factors, which result in an estimate of flight 
crew employment, are described below. 


A. Estimate of the Total Aircraft Hours to Be Flown 


Since the estimates and analysis used in deriving this forecast were 
described in detail in the previously cited study which yielded forecasts of 
used aircraft prices, only a brief statement of the method used will be given 
here. This statement is only indicative of the method and does not purport 
to be a complete explanation. 

A “linear programming” model was devised in which aircraft from the 
total supply in the fleets of U.S. operators were assigned in accordance with 
their relative advantages to various stage lengths so that the total costs of 
operating the airline system were minimized.‘ Aircraft are, in this model, 
used at approximately current load factors, and as many aircraft are “used” 
as are necessary to fulfill the demands of the market for passenger miles. 

Three sets of inputs are employed in the use of this model: (1) The 
market for aircraft services, i.e., the revenue passenger miles expected to be 
demanded in each of a number of markets (defined by length of stage), e.g., 
0-200 miles, 200-400 miles, etc. (2) Total available capacity of each type 
aircraft expressed in terms of number of aircraft, seating capacity, load 
factor, speed, and aircraft utilization. (3) Direct operating costs for each 
aircraft type. 

1. The Air Travel Market. The air travel market is not a homogeneous 
one. The cost of providing air service varies significantly for trips of differ- 
ent lengths. The aggregate travel market forecast in passenger miles is 
therefore divided into nine segments ranging in stage length from 0-200 
miles to 2500 miles and over.’ Table 1 shows the aggregate market in billions 
of revenue passenger miles, forecast for 1961 and 1965, distributed over 
the nine stage lengths. 

Because the forecast of revenue passenger miles flown is not distin- 
guished by length of haul, the distribution of the market used in this study 
is based on a projection of the trend of seat mile distributions over the 
period 1947 to 1958, obtained in the following manner: Distributions by 








6 Rev. Passenger Miles Employment (Dec. 31) 
Flown (million) Pilots and Copilots Other Flight Personnel 


1948 7,870.0 6,926 1,515 
1958 31,335.7 12,897 3,667 


7To approximate reality more closely, some aircraft types are, in this pro- 
cedure, forced to fly routes over which they have relative disadvantages. This 
approximates the situation which prevails in the real world. 

8 The market portion of the model inputs is based on the C.A.A. forecast of 
air ee a travel in U.S. domestic and international operations. 1960-1965-1970 
Civil Aviation and Federal Airways Forecasts, Civil Aeronautics Administration 
(December, 1956). 
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stage length were obtained from analyses of U.S. domestic and international 
airline schedules for the years 1947, 1952, 1957 and 1958. Chart 1 shows the 
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percentage of seat miles flown in each of the market segments for the 
above-mentioned years as well as the projected trend of these distributions. 
It may be seen that the 400-1,000 mile range maintained about the same 
share (approximately 30%) of total hours flown, while the long stages, 1,000 
miles and over, expanded from about 22% in 1947 to nearly 40% in 1958. 
The percentage of aircraft capacity flown in short stage lengths meanwhile 
decreased by almost the same amount. Projecting these tendencies into the 
future period implies that the influences establishing the stage length 
patterns in the 1947-58 period will continue and, specifically, that techno- 
logical developments facilitating extensive expansion of the short-haul 
market (0-400 miles) would not occur prior to the end of the forecast period. 


TABLE 1 


AIR PASSENGER MARKET, 1961 AND 1965, 
DISTRIBUTED BY LENGTH OF STAGE 


(Billion Revenue Passenger Miles) 





Stage Length 1961 

(Statute Miles) 1965 
0-200 6.2 1.9 
200-400 49 9.8 
400-600 5.4 7.0 
600-800 49 6.4 
800-1000 3.3 4.3 
1000-1500 1.5 10.0 
1500-2000 4.6 5.9 
2000-2500 3.3 4.6 
Over 2500 3.5 5.1 


Total 46.6 61.0 








Source: Estimate based on CAA forecast cited in text. 


Once the distribution of seat miles, i.e., of capacity flown, is derived in 
order to arrive at an appropriate distribution of revenue passenger miles 
by length of stage, an adjustment is made for the historically different 
ratios of revenue passenger miles to seat miles (load factors) in the various 
stage lengths. Thus, a new percentage distribution is obtained by weighting 
the seat mile distribution by the load factors pertinent to the several stage 
lengths.® Applying this percentage distribution to the estimate of the aggre- 
gate market results in the distribution of passenger miles expected to be 
flown in each of the nine stage lengths which is shown in Table 1. 

2. Aircraft Capacity. The capacity, expressed in seat-hours, of each type 
of aircraft depends on the number of aircraft of that type, the average seat- 
ing capacity, and the rate of utilization (hours flown per day or per year). 
The aircraft capacity figures for 1961 are shown in Table 2. Seating and 
utilization estimates are based on current and historical airline practice. 
The composition—in type and number—of aircraft in the fleet includes the 
present airline fleet and aircraft firmly ordered and scheduled for delivery 





® Load factors used are: Length of Stage Load Factor 


0-200 55% 
200-2000 60 
2000 and over 63 
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by 1961.1° For 1965 an estimate was made of additional orders expected to 
be placed for delivery before 1965.11 

The rate at which available seat hours are used up in providing a unit 
of demand, which with a given market determines the number of aircraft 
hours that will be flown, varies with the length of haul served because of 
different speeds and different passenger loads (load factors) for different 
lengths of aircraft trip, Thus, a passenger mile produced over a long stage 
length, by virtue of the greater average speed and (historically) larger load 
factors achieved, uses up less seat hour capacity than a passenger mile 
produced by the same aircraft on a short-stage length. The use-up rate 
(seat hours per passenger mile) equals 1/speed x load factor for each stage 
in the range of a particular aircraft. The speeds and load factors used 
appear in Table 3. 


TABLE 2 


ESTIMATED SEAT HouR CAPACITY BY TYPE AIRCRAFT, 1961 


Average 
Daily 
Number of Average Utilization} Annual Seat 
Aircraft Aircraft* Seats} (block hours) Hours (000) 
DC-3 18,562 


CV-240 8,176 
Martin 11,446 
CV-340 17,875 


V-700 8,893 
DC-4 6,868 


L-049 ' 9,847 
DC-6 22,183 
DC-6B ' 45,272 
L-749 10,434 
L-1049 8,079 
DC-7 45,530 
L-1049G-H 9°605 
DC-7C 9,773 
B-377 7,841 
L-1649 6081 
F-27 3,863 
V-810 2,420 
L-188 j 28,974 
B-720, CV-600, 880 type 28,778 
B-707-120, DC-8 J57 

B-707-220, DC-8 Tit ; 64,649 
B-707-320 , ’ 12,775 


Source: * Airline Fleet Record 
+ “Prices of Used Commercial Aircraft, 1961-1965,” Transportation 


Center Research Report, pp. 77, 78, 81. 














10 Expected attrition is deducted. Caravelle orders are not included. 

11 This estimate was based on the linear programming model’s valuation of 
the various aircraft. For each type the model yields a “rent” earned per unit of 
output. If the present value of these rents over the expected life of the aircraft 
exceeded the current purchase price, a number of such aircraft were added to the 


fleet. 
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TABLE 3 


AIRCRAFT BLOCK SPEEDS AND LOAD FACTORS 
(In Statute Miles) 


Stage Length 100 200 300 
(Statute Miles) 


Load Factor in % 60 60 


Aircraft 
DC-3 
CV-240 
M-202A, 404 
CV-340, 440 
F-27 
V-700 
V-810 














Stage Length 


or more 
Load Factor in % 60 60 63 63 


Aircraft 

DC-4 168 181 191 195 197 
L-049 185 207 227 235 239 
DC-6 193 218 243 252 257 
DC-6B 201 223 243 250 /254 
L-749 188 212 235 244 249 
L-1049 188 rail 233 241 245 
DC-7, 7B 216 248 279 291 297 
L-1049G, H 210 236 261 270 275 
DC-7C 211 243 274 286 292 
B-377 184 203 220 227 230 
L-1649 211 243 274 286 292 
V-810 232 251 267 

L-188 244 282 318 333 
B-720/CV-880 Type 300 365 433 462 478 
B-707/DC-8 (J-57) 288 351 420 450 466 
B-707/DC-8(J-75) 288 352 423 454 471 


Source: Load factor estimates based on 1957 load factors associated with 
the respective stage lengths. 
Block speeds for piston and V-700 aircraft are computed from air- 
line schedules; for newer aircraft speeds were based on manufac- 
turers’ estimates, adjusted for difference between scheduled and 
engineering speeds, 











3. Direct Operating Costs. It is the cost differentials that determine 
the optimal allocation of the fleet, according to the cost-minimizing criterion. 
Costs of crew, maintenance, fuel and oil, insurance costs, and landing fees 
are included.12 The component costs are based on airline experience of hourly 
costs for each piston aircraft type, on manufacturers’ estimates for aircraft 





12 Costs, such as administrative, ticketing, baggage handling, which do not 
vary with aircraft type are excluded as are capital costs which are regarded as 
“sunk” costs. Neither of these costs will affect a decision as to operating one type 
of available aircraft or another on a certain route. 
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not in operation or newly-introduced into service. These hourly cost figures 
are divided by the number of miles and the number of passengers which 
can be flown by a particular aircraft in each stage length segment within its 
range, yielding a cost per passenger mile to correspond with the market unit. 

Table 4 shows the number of hours to be flown by each type aircraft in 
the 1961 and 1965 fleets, selected according to the criterion of the model— 
to satisfy the specified demand with the least-cost fleet available. The air- 
craft are grouped to distinguish the three kinds of crew requirements 
expected to prevail for aircraft of different characteristics, 


TABLE 4 


ESTIMATE OF Hours To BE FLOWN (In Thousands) 1961, 1965 
(Aircraft Grouped According to Probable Cockpit Crew) 





Aircraft Type 


1961 1965 


2-man crew 2148.5 2687.3 
8-man crew 1524.8 959.1 
3 or 4-man crew 937.2 1536.7 








Total 4610.5 5183.1 





B. Number of Flight Personnel 


Total employment of airline flight crew personnel required to provide 
a given number of aircraft hours is a function both of the number of men 
used to fly a plane and the average number of hours worked per man. 

The crew requirements for flying an aircraft vary both with the type of 
equipment and, at least in the case of the large “jets,” with the operating 
airline. The basic crew requirements, stated in the Civil Air Regulations, 
call for a minimum of two pilots in the cockpit of an aircraft of less than 
80,000 Ibs. gross weight, and two pilots and a flight engineer, who may or 
may not be pilot qualified, in planes of 80,000 lbs. or over. Several airlines 
have agreed in recent contract agreements to carry an additional man, i.e., 
a third pilot, on the large so-called pure jets.1% 

Since not all airlines have signed contracts covering turbine-powered 
equipment and existing contracts will be renewed or renegotiated at least 
one time before 1965, it is impossible to predict what the final size of the 
cockpit crew will be on jet aircraft. Therefore, two alternative employment 
estimates are made in this study. One on the assumption that all large jets 
will be flown with a 3-man crew, and another assuming a flight crew of 
four men. The aircraft of less than 80,000 lbs. are expected to continue to 
fly with two men, the larger aircraft other than the “large jet” types with a 
crew of three. Table 4 groups the various aircraft predicted to be in use in 
1961 and 1965 into three classes on the basis of these different manning 
expectations and shows the number of aircraft hours to be flown by each; 
table 5 presents the estimated range of flight crew hours required under 
the alternative manning assumptions. The total number of flight crew hours 
required to furnish the indicated total of aircraft time in the air will be 
between approximately 12.8 and 14.4 million in 1965, depending on whether 
most airlines will use a three or a four-man cockpit crew. 





13 American, Eastern, TWA. 
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TABLE 5 
ESTIMATE OF FLIGHT CREW Hours (000) 1961, 1965 





Aircraft Type 1961 1965 





2-man crew 4297.0 5374.6 
3-man crew 4574.4 2877.3 
4-man crew 2811.6-3748.8 4610.1-6146.8 





Total 11683.0-12620.2 12862.0-14398.7 





As indicated at the beginning of this section, the total number of hours 
of flying time must vary also with the average hours worked per man. While 
both pilots and flight engineers in U.S. airlines are allowed to work a 
maximum of 85 flight hours per month (1000 per year) the actual hours 
worked, for a variety of reasons, falls far short of this. A certain amount 
of ground time is credited as fiight time, scheduling does not permit maxi- 
mum utilization of pilots, reserve pilots spend a good deal of time “standing 
by,” etc. In 1958 the average block-to-block aircraft hours per pilot or 
copilot on scheduled airline payrolls was 744; in 1956 it was 801 and in 
1957, 800 hours.14 

It is of course quite possible that pilot annual service hours will over 
the period of this forecast vary significantly. Since prediction of any such 
changes is not feasible, the status quo has been adopted here in converting 
pilot hours to numbers of men. The weighted average of the “block” hours 
worked by the pilot-copilot combination over the years 1956-1958 is 781 per 
annum. It is impossible to distinguish hours worked for pilots or copilots 
separately because of the manner in which this information is reported. 
Flight engineer hours worked are equally impossible to isolate. Due to 
these limitations in the data it is here assumed that pilots, copilots and 
flight engineers work on the average the same number of block hours per 
year. 

Thus, dividing the total flight crew hours shown in Table 5 by 781 will 
yield the number of men expected to be employed in the several categories 
of aircraft types which we have classified according to the size or kind of 
flight crew they may employ. These employment figures appear in Table 6. 
As may be seen in this table, total flight personnel employment in 1961 is 
predicted to fall somewhere between about 15,000 and 16,200; in 1965 
between about 16,500 and 18,500. 

The implied comparison in Table 6 between the estimated future and 
the 1958 actual employment should be regarded with some caution, While 
it is true that a considerable slowing in growth of aircrew employment is 
suggested by the findings of this paper, the exact rate of this change is not 
measured by comparing these two figures. First of all, the category “other 
flight personnel” included in the 1958 total employment figure includes at 
least some members who are not flight engineers and are therefore subject 
to different conditions than those treated here.15 In order to provide a 





14 Ratio of total block hours (11% of aircraft on-off hours) flown to one half 
the average number of pilots and copilots on the payroll for the year. Block hours 
include some ground time, e.g. taxi time; flight hours are “wheels-off” to “wheels- 
on” time. 

15 For instance, the ratio of aircraft hours flown to number of “other flight 
personnel” is substantially higher than to the number of pilots and copilots, which 
we used to derive the estimate of all flight personnel, including flight engineers. 
It is higher, in fact, than the legal limit of flying hours for flight engineers. The 
true hours for engineers are not obtainable. 
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slightly less precarious comparison between current and predicted future 
employment a projection has been made of pilot and copilot employment 
only. The results of this calculation are shown in Table 7. 

Table 7 presents actual employment of pilots in 1958 and an estimated 
range of pilot employment for each of the years 1961 and 1965. The lower 
limit of this range represents the situation where the crew of all large 
aircraft (over 80,000 lbs. gross weight) would consist of two pilots and a 
non-pilot flight engineer. The supposition leading to the upper limit estimate 
is one of a cockpit crew of three pilot-qualified men on all such aircraft. 
Depending on the manning decisions made during this period, therefore, 
pilot employment between 1958 and 1965 is predicted to grow from just 
under 18,000 men to between about 13,300 to 16,500. 


TABLE 6 
ESTIMATE OF FLIGHT CREW EMPLOYMENT, BY SIZE AIRCRAFT 1961, 1965 





1958 
Aircraft Type 1961 1965 (Actual)* 





2-man crew (a/c under 
80,000 Ibs. gross 
weight) 

3-man crew (a/c over 
80,000 lbs. gross 


wt. other than 
large jets) 5857 38684 


3 or 4-man crew (large jets) 3600 to 5903 to 
4800 7870 


Total 14959 to 16469 to 16,564 
16159 18436 


* Source: FAA Statistical Handbook of Aviation, 1959 Edition; includes 
12,897 “pilots and copilots” and 3,667 “other flight personnel.” 








TABLE 7 
ESTIMATE OF PILOT AND COPILOT EMPLOYMENT 





“ 1958 
Aircraft Type 1961 1965 (Actual) 


2-man crew 5502 6882 
38-man crew* 3905 2456 
3 or 4-man crewt 2400-3600 3935-5903 


Total 11807-13007 13273-15241 12897 











* Includes two pilots. 
+ Includes two or three pilots (plus one flight engineer not included in 
figures). 


Both the pilot employment and the total flight crew employment esti- 
mates, as suggested earlier should be regarded with some caution, not only 
for the reasons of imperfect comparability of the actual and estimated 
figures discussed in the previous paragraph. Some of the sources and even 
direction of possible error we can identify and evaluate, 

First, it should be emphasized that this is not a forecast of total airline 
flight crew employment, i.e., certain portions of the market for airline serv- 
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ices are not considered in this study. It is limited to the passenger operations 
of the scheduled domestic and international carriers, excludes therefore that 
portion of the scheduled airlines cargo traffic which is not carried in the 
cargo holds of passenger planes on passenger flights. All-cargo, supple- 
mental and non-certificated carriers are also not included in this forecast. 

Within the scope set for the study, several possible sources of bias should 
be mentioned. It may be that the assumption of cost-minimization for the 
entire airline system in allocating aircraft to different markets (and thereby 
determining the total number of hours flown) tends to influence the employ- 
ment estimate slightly downwards. A number of contingencies, which in 
actual operation would act to prevent such a perfect allocation, were allowed 
for in constructing the model. The likely bias is considered to be very small 
if at all present. Not taken explicitly into account in the derivation of these 
estimates is the cockpit manning practice on long international flights, 
where double crew or reserve men are frequently carried.1® As, with increas- 
ing use of faster equipment, the time required to complete long trips falls 
within the 8-hour tour of duty limit for flight crew, somewhat fewer men 
may be used in serving such routes. 

Finally, these estimates are subject to the errors of possibly misleading 
assumptions. Fewer monthly hours flown per man per month would, other 
things equal, result in larger employment of flight personnel; a proportion- 
ately faster growth of the short-haul market (within the same aggregate 
demand estimate) may tend to change the employment figure for total 
flight crew;17 a greater overall expansion in air travel demand than that 
assumed would increase the employment estimate, but less than proportion- 
ately because of the trend toward the use of more “productive” aircraft 
which would tend to raise the average number of seat miles produced per 
man per year. 





16 The derivation of the figure on the average number of service block-to-block 
hours includes both regular size and “oversize” crews in international service. 
Unless the frequency with which oversize crews are employed relative to the use 
of regular crews changes in the future, no bias is introduced by this omission. 

17 The net effect is difficult to forecast. In the short haul market smaller air- 


craft are used. They require only two pilots (with or without a flight engineer 
depending on aircraft size). On the other hand, the aircraft tend to be slower 
(block-to-block) and, because of this small size the seat mile output per “pilot hour” 
is lower than in long haul service. On net it is likely that an increase in the relative 
size of the short haul market, with a given total market, will increase the demand 
for pilots but the effect on the total crew is indeterminate. 
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FITZGERALD (on legal matters), A. M. LESTER (on economic/statistical mat- 
ters) and R. J. MOULTON (on facilitation/joint financing matters) and MRs. 
M. A. DOWLING. 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


Draft Convention on the Unification of Certain Rules Relating to 
International Carriage by Air Performed by a Person Other Than 
the Contracting Carrier. Paris, March, 1960. 

(Report, Text of the Convention, and Commentary thereon) 

Draft Convention on Aerial Collisions—Paris, April, 1960. 
(Report, Text of the Convention, and Commentary thereon) 

Fifth ICAO Joint Financing Conference on North Atlantic Ocean 
Stations. 

Status of the Chicago Convention 


INTERNATIONAL AIR TRANSPORT ASSOCIATION 
IATA Traffic Conferences—Paris. 
IATA Clearing House Report for 1959, 


UNITED NATIONS 
International Cooperation in the Peaceful Uses of Outer Space. 


INTERNATIONAL UNION OF OFFICIAL TRAVEL 
ORGANIZATIONS 
Technical Assistance and Priority to Travel Development. 


INTER-GOVERNMENTAL MARITIME CONSULTATIVE 
ORGANIZATION (IMCO) 
Second Session, London, November 23-25, 1969. 


WORLD HEALTH ORGANIZATION (WHO) 
Report of the Committee on International Quarantine, Geneva, 1959. 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


REPORT OF THE INTERNATIONAL CIVIL AVIATION 
ORGANIZATION SUB-COMMITTEE ON HIRE, CHARTER AND 
INTERCHANGE OF AIRCRAFT (PARIS 1960) TO THE LEGAL 
COMMITTEE REGARDING THE DRAFT CONVENTION ON THE 
UNIFICATION OF CERTAIN RULES RELATING TO 
INTERNATIONAL CARRIAGE BY AIR PERFORMED BY A PERSON 
OTHER THAN THE CONTRACTING CARRIER 


ParT I 


Meetings of the Sub-committee 


1. The Sub-committee on Hire, Charter and Interchange of Aircraft estab- 
lished by the Legal Committee at its Twelfth Session (August-September, 
1959), met in Paris, at the ICAO Regional Office, from 21 to 26 March, 1960 
and held ten meetings. 


55 
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1.1 It was composed as follows: 


Members} 
Mr. R. Golstein (Belgium), Vice-Chairman of the Legal Committee 
Mr. J. P. Houle (Canada) 


Mr. A. Garnault (France) 
Mr. G. Rinck (Federal Republic of Germany), Vice-Chairman of the 


Legal Committee and Chairman of the Sub-committee 
Mr. A. Ambrosini (Italy) 


Mr. M. Yazawa (Japan) 
Mr. C. Gomez Jara (Spain), Chairman of the Legal Committee 


Mr. K. Sidenbladh (Sweden) 
Mr. A. W. G. Kean (United Kingdom) 
Mr. J. H. Wanner (United States of America) 


Observers 

Non-Contracting State Represented: 
Mr. D. Bykov (Union of Soviet Socialist Republics) 
Mr. V. Griaznov (Union of Soviet Socialist Republics) 


International Organizations Represented: 
Mr. J. C. Cooper (IATA) 
Mr. K. M. Beaumont (ICC-ILA) 
Mr. A. Goodfellow (IUAI) 


1.2 Chairman: Mr. G. Rinck (Federal Republic of Germany) was elected 


or) 


Chairman of the Sub-committee. 


Terms of Reference 

2. The terms of reference of the Sub-committee, as decided by the Legal 
Committee, were those which had been specified in Resolution A12-22 of 
the Assembly of ICAO in July 1959, namely, the following: “To reconsti- 
tute the Sub-committee on Hire, Charter and Interchange of Aircraft for 
the limited purpose of considering the comments received from the States 
and international organizations with particular attention to Article V of 
the draft Convention, and making recommendations and suggestions con- 
cerning those comments.” 


Documents 
8. Pursuant to its terms of reference, the Sub-committee considered the 
following documents: 

(a) the draft Convention for the Unification of Certain Rules Relating 
to International Carriage by Air Performed by a Person Other 
Than the Contracting Carrier (Tokyo, September 1957) ; 

(b) Report of the Legal Committee on the Hire, Charter and Interchange 
of Aircraft (Tokyo, September 1957) ; 

(c) Secretariat Commentary on the draft Convention for the Unification 
of Certain Rules Relating to International Carriage by Air Per- 
formed by a Person Other Than the Contracting Carrier (Tokyo, 
September 1957) ; 

(d) Comments on the Tokyo draft Convention received from States and 
international organizations. 





1Mr. V. Delascio (Venezuela) and Mr. I. Marahashi (Japan) were not 
present. 
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MAIN PROBLEMS CONSIDERED BY THE SUB-COMMITTEE 


4. The comments received from several States and international organ- 
izations related to almost all the provisions of the Tokyo draft but most of 
them were particularly directed to the question of the rule of liability and 
the limitation of liability applicable in the case of the carriage of cargo 
(Article V of the Tokyo draft). 


4.1 Apart from the questions relating to carriage of cargo, which are dealt 
with later, the main comments received were to the effect that: 

1. there being several carriers, namely the carrier under the Warsaw 
Convention, the contracting carrier under the Tokyo draft, “the 
performing carrier” and a successive carrier, clearer definitions should 
be established for each of them; 

. the expression “the other person” should be replaced by more mean- 
ingful terminology; 

. travel agents, unless themselves undertaking to be the carrier under 
the Warsaw Convention, should be excluded from the definition of a 
contracting carrier; 

. it should be made clear that the performing carrier will be governed 
by the new Convention even if performing a wholly domestic carriage; 

. acts of the contracting carrier should not be imputed to the perform- 
ing carrier, 


CARRIAGE OF CARGO 


Comments on this subject were to the effect that: 

(a) no exception should be made in respect of cargo from the general 
rule of the Convention that the provisions of the Warsaw Convention 
shall apply to the carriage performed by the performing carrier; 

(b) if the agreement between the contracting carrier and the performing 
carrier provides for a lower limit than the limits of the Warsaw 
Convention, the contracting carrier should make good the difference 
to the consignor; 
only bulk consignments by freight forwarders should be exempted 
from the application of the rules of the Warsaw Convention; 
freight forwarders must declare and identify consignments in which 
they have consolidated separate shipments; 

(e) the original consignor should be governed by all the terms of the 
agreement between the contracting carrier and the performing 
carrier and not only by any limitation of liability in that agreement; 

(f) the carriage of mail and postal packages should be excluded from 
the Convention. 


5.1 After taking account of all the views, the Sub-committee, at an early 
stage of the meeting, decided that there was no justification for exempting 
all cargo from the general rule (namely Article III of the Tokyo draft, 
which has become Article II of the draft formulated by the Sub-committee) 
that all carriage performed by the performing carrier shall be governed by 
the Warsaw Convention. The Sub-committee next proceeded to examine the 
special case of cargo which the contracting carrier, if he is an air freight 
forwarder, reconsigns for carriage by a performing carrier. 


AIR FREIGHT FORWARDER 


6. As regards cases relating to the air freight forwarder, the Sub-commit- 
tee considered that, in any event, the performing carrier should be disen- 
titled from reducing the limit of his liability below the limits specified in 
Article 22 of the Warsaw Convention. It was also considered that the per- 
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forming carrier should not be bound by any agreement between the con- 
signor and the contracting carrier. , 

Hence the draft provides for no exception to the rule, in Article II, that 
the performing carrier is governed by the Warsaw Convention, and Article 
VIII declares void any agreement to the contrary. 

The foregoing decisions were embodied in the draft formulated by the 
Sub-committee, namely in paragraph 3 of Article III. 


7. It was noted that one disability which at Tokyo appeared to attach to 
the performing carrier, namely that he had no knowledge that some package, 
whether or not included in a consolidated shipment, was subject to rules 
of international carriage, had since been removed in one country, in that as 
from January 1960 the air freight forwarder is required by the regulations 
of the United States authorities to notify the performing carrier of such 
fact. Since under the new regulation a carrier was bound to know that 
several consignors and consignees might claim rights under the Warsaw 
Convention with reference to the consolidated shipment, the Sub-committee 
considered it not unfair to the performing carrier to have him subject to 
the right of stoppage in transit. Moreover both carriers could avoid any 
hardship by contracting out of Articles 12 and 13 of the Convention as pro- 
vided for in paragraph 2 of Article 15 thereof. 


7.1 The conclusion reached by the majority of the Sub-committee was 
that the carriers of all cargo, including any which may be entrusted by an 
air freight forwarder to a performing carrier for carriage, should be gov- 
erned by the principle that the Warsaw Convention provisions will apply. 
Consequently, the provisions of Article V of the Tokyo draft were not 
included in the revised draft formulated by the Sub-committee. 


8. A minority of the Sub-committee were not in agreement with the deci- 


sion to delete Article V of the Tokyo draft in its entirety. They were of the 
opinion that, in certain cases of carriage of cargo, a special exemption 
should be provided from the general rule of the Convention, as stated in 
Article II, that the agreement between the consignor and the contracting 
carrier should determine the rights and obligations of the performing 
carrier, In their view, in cases where the contracting carrier issues a new 
air waybill or air consignment note to the performing carrier, the rights 
and obligations of the performing carrier should be determined by the 
agreement between the contracting carrier and the performing carrier. 
Stated somewhat differently, where the contracting carrier occupies the 
position of a consignor in relation to the performing carrier, the special 
exemption or special rule should apply. 


8.1 The minority recognized that the provision which it put forward would 
have to be associated with a provision that would prevent the performing 
carrier and the contracting carrier from including provisions in their agree- 
ment which would prevent any recovery from the performing carrier by the 
original consignor. The latter provision should ensure that the original 
consignor will be able to recover an equitable amount, such as the minimum 
recovery under Article 22 (2) of the Warsaw Convention. 


MAIL AND POSTAL PACKAGES 


9. The Sub-committee considered a suggestion that the Convention should 
not apply to the carriage of mail and postal packages. It was noted that air 
freight forwarders sometimes shipped by mail separate items of a consoli- 
dated shipment that had been broken down. The Sub-committee, however, 
did not consider it necessary to exclude in the draft Convention the carriage 
of rail and postal packages since both the Warsaw Convention and The 
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Hague Protocol, which under Article II of the new draft would apply to 
carriage by the performing carrier, did not apply to postal carriage, Liabil- 
ity rules governing that part of the carriage performed through postal 
service would, therefore, not be affected by the Convention. 


DRAFT CONVENTION OF PARIS AND COMMENTARY 


10. The decisions taken by the Sub-committee were embodied in a revised 
draft Convention formulated by the Sub-committee, of which the text 
appears in the Appendix hereto. 


10.1 A commentary on the provisions of the new draft Convention appears 
in Part II which follows. 


TEXT OF DRAFT CONVENTION ON THE UNIFICATION OF 
CERTAIN RULES RELATING TO INTERNATIONAL CARRIAGE 
BY AIR PERFORMED BY A PERSON OTHER THAN THE 
CONTRACTING CARRIER—PARIS, MARCH, 1960 


TEXT OF DRAFT CONVENTION 
ARTICLE I 


In this Convention: 

(a) “the Warsaw Convention” means the Convention for the Unification 
of Certain Rules relating to International Carriage by Air signed 
at Warsaw on 12 October 1929, or that Convention as amended at 
The Hague on 28 September 1955, according to whether the carriage 
under the agreement referred to in paragraph (b) of this Article is 
governed by the one or by the other; 

“the contracting carrier” means the party by or for whom as prin- 
cipal an agreement for carriage governed by the Warsaw Convention 
has been made with a passenger or consignor, or with a person 
acting on behalf of the passenger or consignor; 

“the performing carrier’ means a person who performs the whole 
or any part of the carriage contemplated in paragraph (b) but is 
not a successive carrier within the meaning of Article 30 of the 
Warsaw Convention. 


ARTICLE II 


If a performing carrier performs the whole or any part of carriage 
which, according to the agreement referred to in Article I (b), is governed 
by the Warsaw Convention, both he and the contracting carrier shall be 
subject to the rules of the Warsaw Convention in respect of the carriage 
which the performing carrier performs, except as provided in this Con- 
vention. 


ARTICLE III 


1. The acts and omissions of the performing carrier, or those of his serv- 
ants and agents acting within the scope of their employment, shall, in rela- 
tion to the carriage performed by the performing carrier, be deemed to be 
also those of the contracting carrier. 

2. Any declaration or complaint to be made, or order to be given, to the 
carrier, under the Warsaw Convention, shall have the same effect whether 
addressed to the contracting carrier or to the performing carrier. 
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3. In relation to the carriage performed by the performing carrier, the 
acts and omissions of the contracting carrier, or those of his servants and 
agents acting within the scope of their employment, shall be deemed to be 
also those of the performing carrier, Nevertheless no such act or omission 
shall subject the performing carrier to unlimited liability. Any special 
agreement under which the contracting carrier assumes obligations not 
imposed by the Warsaw Convention or waives rights or agrees to any 
increase in the limits of liability established by that Convention or any 
declaration of special value under Article 22 of that Convention shall not 
affect the performing carrier unless agreed to by him. 


SEE FOOTNOTE FOR AN ARTICLE WHICH SOME MEMBERS OF THE 
SUB-COMMITTEE WISHED TO INCLUDE AFTER ARTICLE III ABOVE? 


ARTICLE IV 


The aggregate of the amounts recoverable from the performing carrier 
and the contracting carrier shall not exceed the highest amount which may 
be awarded against either of them under the Warsaw Convention. 


ARTICLE V 


The servants and agents of the contracting carrier as well as those of the 
performing carrier shall, if they acted within the scope of their employment, 
be entitled to invoke the limits of liability which are applicable to a carrier 
under the Warsaw Convention. 


ARTICLE VI 


In respect of the carriage performed by the performing carrier, an 
action for damages may be brought, at the option of the plaintiff against 
the contracting carrier or against the performing carrier or against both 
together. If the action is brought against only one of those carriers, that 
carrier shall have the right to have the other also made a party to the 
proceedings. 


ARTICLE VII 


1. An action for damages under this Convention against the performing 
carrier must be brought, at the option of the plaintiff, before a court having 
jurisdiction over the contracting carrier, or before a court having jurisdic- 
tion where the performing carrier is ordinarily resident or has his principal 
place of business. 


2. If, in accordance with paragraph 1, an action is brought against the 
performing carrier in respect of the carriage performed by him, an action 
in respect of that carriage may also be brought before the same court 
against the contracting carrier, 

83. In the case of carriage of cargo, arbitration clauses are allowed if the 
arbitration is to take place in one of the jurisdictions provided for in this 
Article. 





2 ARTICLE A 


Notwithstanding the provisions of Article II and Article III, paragraphs 2 
and 3, in the case of the carriage of cargo if it is reconsigned by the contracting 
carrier as consignor, the rights and obligations of the performing carrier, his 
servants and agents, toward the original consignor and original consignee, shall 
be determined by reference to the agreement between the contracting carrier and 
the performing carrier unless the contracting carrier informs the performing 
carrier that the carriage of all or part of such cargo is subject to the Warsaw 
Convention. 
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ARTICLE VIII 


Any provision in any agreement purporting to exclude or diminish the 
liability of the contracting carrier or of the performing carrier, to the 
passenger, consignor or consignee, or to infringe the rules laid down in this 
Convention, whether by deciding the law to be applied, or by altering the 
rules as to jurisdiction, shall be null and void, but the nullity of any such 
provision shall not involve the nullity of the whole agreement. 


COMMENTARY ON THE PARIS DRAFT CONVENTION FOR THE 
UNIFICATION OF CERTAIN RULES RELATING TO 
INTERNATIONAL CARRIAGE BY AIR PERFORMED BY A 
PERSON OTHER THAN THE CONTRACTING CARRIER 


“Performing Carrier” 


The Sub-committee decided that, throughout the new text, the expres- 
sion “the other person” should be replaced by the expression “the perform- 
ing carrier.” 


Article I 


Sub-paragraph (a) of this Article is the same as Article I of the Tokyo 
draft save that the expression “the Convention” has now been changed to 
read “the Warsaw Convention.” 

Sub-paragraph (b) of this Article defines the expression “contracting 
carrier” which was formerly defined in Article II of the Tokyo draft. The 
Sub-committee amended the definition in some respects. Firstly, the “agree- 
ment” entered into by the contracting carrier must be one “governed by 
the Warsaw Convention” as defined in Sub-paragraph (a). Thus, if the 
agreement between the contracting carrier and the passenger or consignor 
is for non-Warsaw (whether, international or domestic) carriage, the Paris 
draft will not apply. Secondly, the words “by or for whom as principal” 
ensure that the proposed Convention will apply only if the contracting 
carrier is one who, because he has entered into the agreement by himself 
or has done so through an agent, is bound by the obligations of, and entitled 
to the benefits of, that agreement. Thus a travel agent, or a carrier, who 
entered into an agreement for carriage on behalf of another would not be 
acting as prineipals and would not be contracting carriers within the mean- 
ing of the Paris Draft. This does not rule out the possibility that a travel 
agent, even though he may not own an aircraft, could bind himself to carry 
out and then charter an aircraft for the purpose. While there was not com- 
plete agreement as to the necessity of inserting the words “as principal,” it 
was felt that their inclusion would remove any ambiguity inherent in the 
words “by or on behalf of whom” taken alone. 

Sub-paragraph (c) of this Article defines “the performing carrier.” 
Some elements of this definition were formerly found in Article III of the 
Tokyo draft. The definition of “performing carrier” in the Paris draft 
contains a positive element and a negative one, First of all, on the positive 
side, he is ‘a person who performs the whole or any part of the carriage” 
governed by the Warsaw Convention, this being carriage in relation to which 
the contracting carrier as a principal is party to an agreement with a pas- 
senger or consignor. Secondly, on the negative side, the performing carrier 
“is not a successive carrier within the meaning of Article 30 of the Warsaw 
Convention.” In this regard, the Sub-committee considered that a successive 
carrier is already a party to an agreement of carriage under the Warsaw 
Convention, whereas the performing carrier is a person who was not con- 
templated in the agreement made between the contracting carrier and the 
passenger or consignor and, therefore, is not a party to that agreement. In 
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view of the reference to “successive carrier” in Sub-paragraph (c) of 
Article I, it was considered that the provisions of Article XII of the Tokyo 
draft were no longer required. 


Article II 


This Article, which defines the scope of the Paris draft, is a revised 
version of Article III of the Tokyo draft without the definition of “the other 
person” (now called “the performing carrier”), The Sub-committee decided 
that the Paris draft should apply, inter alia, to a purely domestic transpor- 
tation or non-Warsaw international transportation performed by the per- 
forming carrier, provided it constituted a part of a longer carriage which, 
according to the contracting carrier’s agreement with a passenger or 
consignor, is governed by the Warsaw Convention. To accomplish this inten- 
tion, the Paris draft includes the words “or any part of the carriage.” Thus, 
with the above condition, irrespective of the kind of carriage (Warsaw or 
non-Warsaw) performed by the performing carrier on his segment, both he 
and the contracting carrier are subject to the rules of the Warsaw Convention 
in respect of carriage performed by the performing carrier. The new wording 
makes it clear that the contracting carrier is always a carrier within the 
meaning of the Warsaw Convention. 


Article III (General) 


This Article contains elements taken from Articles VI and VIII of the 
Tokyo draft, with certain modifications, The general purpose of the Article 
is to deal with the extent to which acts and omissions of the contracting 
carrier, his servants and agents, may be imputed to the performing carrier 
and vice versa. The Article is also concerned with the effect, under the Paris 
draft, of declarations or complaints made and orders given to the carrier 


under the Warsaw Convention. 


Article III, Paragraph 1 


This paragraph imputes acts and omissions of the performing carrier 
to the contracting carrier, The text is the same as Paragraph 1 of Article 8 
of the Tokyo draft save for drafting changes and the insertion, after the 
words “servants and agents,” of the limiting words “acting within the scope 
of their employment.” The latter language is taken from Article 25A of 
the Warsaw Convention (Article XIV of The Hague Protocol). 


Article III, Paragraph 2 


The corresponding text in the Tokyo draft, (namely, paragraph 2 of 
Article VIII) was more restricted, since it was concerned merely with 
attributing to a declaration or complaint made, or order given to “the other 
person” (now “the performing carrier’) the same effect as if it had been 
made or given to the contracting carrier. Under the Paris draft, the steps 
described will have the same effect whether addressed to the contracting 
carrier or to the performing carrier. 


Article III, Paragraph 3 


This paragraph imputes acts and omissions of the contracting carrier to 
the performing carrier. The text corresponds, with a number of substantive 
changes, to Article VI of the Tokyo draft. As in the case of paragraph 1 of 
Article III, paragraph 3 of Article III, in referring to “servants and agents,” 
uses the limiting words “acting within the scope of their employment.” 

In regard to the subject matter of paragraph 3 of Article III, the Sub- 
committee considered the various comments of states, particularly as to: 
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(1) whether the provision was of any practical value, and 
(2) was fair to the performing carrier. 


As to (1), it was noted that there could be instances, such as defects in 
the packing done by the contracting carrier, defects in the address of the 
consignee as supplied by the contracting carrier to the performing carrier, 
and the taking over for operation by the performing carrier from the con- 
tracting carrier of an aircraft badly maintained by the contracting carrier 
with damage resulting to the passengers, in all of which cases there might 
be no negligence or knowledge on the part of the performing carrier. As to 
(2) above, it was considered, with respect to the cases just mentioned, that, 
so long as the performing carrier had the burden of proving under Article 
20 of the Warsaw Convention that he had taken all possible steps to avoid 
the damage he should also prove that the contracting carrier, too, had taken 
all such steps, Since the performing carrier has collaborated with the con- 
tracting carrier and has accepted, to some extent, services of the contracting 
carrier, it would only be fair for the performing carrier to answer for acts 
of the contracting carrier. However, acts and omissions of the contracting 
carrier or his servants and agents would be imputed to the performing 
carrier, only if they were not of the character defined in those articles of the 
Warsaw Convention providing for unlimited liability, as to which case 
specific exemption is provided in the new text. 

The language of the second sentence of Article VI of the Tokyo draft 
has been amended and it has now been provided that, among the acts of the 
contracting carrier that will not affect the performing carrier unless he 
agrees to them, is a declaration of special value under Article 22 of the 
Warsaw Convention made by the contracting carrier. 


Article IV 


This text is the same as Article IV of the Tokyo draft save that “the 
other person” is now called “the performing carrier” and the words “here- 
under or” have been deleted. 


Article V 


This text is a modified version of Article VII of the Tokyo draft. The 
Tokyo draft sought to give a certain protection to the servants and agents 
of “the other person” (now “the performing carrier”) only.? 

The Paris draft, subject to qualifications mentioned below, extends that 
protection to servants and agents of the contracting carrier. This provision, 
being similar to that in Article 25A of the Warsaw Convention, as amended 
by Article XIV of The Hague Protocol, which is not yet in force, may, 
according to one view, be construed as a protection to the servants and 
agents of a contracting carrier which is not available under the Warsaw 
Convention until The Hague Protocol comes into force. However, the con- 
trary view has also been expressed, namely that even under the unamended 
Warsaw Convention such protection of such servants and agents is already 
available, 

The qualifications mentioned above are that: 

(a) the Paris draft, unlike the Tokyo draft limits the protection given 
to servants or agents to cases where they were acting “within the 
scope of their employment”; and 

(b) while the Tokyo draft would have enabled the servants and agents 
concerned to invoke “defenses” and “limits of liability,” the Paris 


8 Thus, according to Article VII of the Tokyo draft: “. . . the servants and 
agents of the other person shall be entitled to invoke the defenses and the limits of 
liability which would be applicable under the Convention if the other person had 
been the contracting carrier.” 
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draft permits the servants and agents therein concerned to invoke 
“limits of liability” only and does not mention “defenses.” 


Article VI 


The first sentence of this Article corresponds to Article X of the Tokyo 
draft. The purpose of the second sentence, which is new, is to permit the 
carrier against whom an action is brought to have the other carrier joined 
in the proceedings as a party, it being understood that the national law will 
specify the rights and obligations of the carrier who effects such joinder 
and of the carrier who has been made an additional party to the proceedings. 


Article VII 


Paragraph 1 of this Article, save for certain deletions and drafting 
changes, corresponds to paragraph 1 of Article XI of the Tokyo draft. The 
Sub-committee discussed at length the following proposal: 


“An action for damages under this Convention against the contracting 
carrier or the performing carrier must be brought, at the option of the 
plaintiff, either before a court having jurisdiction where the defendant is 
ordinarily resident or has his principal place of business or has an estab- 
lishment by which the agreement has been made or before the court having 
jurisdiction at the place of destination of the carriage or, in the case of 
an action against the performing carrier, of such part of the carriage as 
has been performed by the defendant. The action may only be brought 
before a court which is situated in a territory to which the Warsaw Con- 
vention applies.” 


One of the purposes of this proposal was to ensure that the fora pre- 
scribed in Article 28 of the Warsaw Convention would apply to actions 
brought against the performing carrier. In this regard, it was pointed out 
to the Sub-committee that the effect of Article II of the Paris draft was, in 
contrast to Article III of the Tokyo draft, to subject both the performing 
carrier and the contracting carrier to “the rules of the Warsaw Convention,” 
which rules included provisions of Article 28 concerning jurisdiction. Con- 
sequently, it was understood that the fora in Article 28 would be applicable 
not only to the contracting carrier, but also to the performing carrier. Thus 
the above-mentioned proposal was not accepted. 

The words “under Article 28, paragraph 1, of the Convention” found in 
paragraph 1 of Article XI of the Tokyo draft were deleted as being un- 
necessary. 

The Sub-committee also deleted the last sentence of paragraph 1 of 
Article XI of the Tokyo draft which specified that an action against a 
performing carrier “may only be brought before a court which is situated 
in a territory to which this Convention applies.” It was felt that even if 
such a provision were included, it could not prevent an action from being 
brought in a non-Contracting State a tribunal of which might, through the 
application of the rules of conflict of laws, apply the Convention. 

Paragraph 2 of Article VII is the same as paragraph 2 of Article XI of 
the Tokyo draft. 

Paragraph 8 of Article VII takes over, with certain changes, the second 
sentence of Article IX of the Tokyo draft. The reference to the contract of 
carriage being “governed by the provisions of this Convention” is deleted 
as being superfluous in view of the provisions of Article II of the Paris 
draft. As in the Tokyo draft, arbitration may take place only in jurisdictions 
in which actions may be brought under the new Convention. The Tokyo 
provision to the effect that “arbitration is to take place . . . in accordance 
with that Article” (i.e., the article concerned with the fora for actions under 
the new Convention) has been deleted as being meaningless. 




















INTERNATIONAL 


Article VIII 


This Article corresponds, save for a number of amendments, to the first 
sentence of Article IX of the Tokyo draft. The word “contract” has been 
replaced by the broader word “agreement.” The restriction concerning the 
exclusion or diminution of liability of the contracting carrier or performing 
carrier is directed specifically towards the relationship of these two parties 
to the “passenger, consignor or consignee.” Moreover, the reference to 
infringement of rules has been narrowed by importing from Article 32 of 
the Warsaw Convention the words “whether by deciding the law to be 
applied, or by altering the rules as to jurisdiction.” 


Rights and Obligations of the Carriers inter se 


The Sub-committee considered it unnecessary to include a provision 
specifying that nothing in the Convention should be deemed to regulate the 
rights and obligations of the contracting carrier and the performing carrier 
inter se, 


REPORT OF THE INTERNATIONAL CIVIL AVIATION 
ORGANIZATION SUB-COMMITTEE ON AERIAL COLLISIONS 
(PARIS 1960) TO THE LEGAL COMMITTEE 


Meetings of the Sub-committee 


1. The Sub-committee on Aerial Collisions established by the Legal Com- 
mittee at its Twelfth Session (August-September 1959) met in Paris from 
28 March to 8 April 1960 and held eighteen meetings. 


1.1 It was composed as follows: 


Members* 


Mr, S. Iuul (Denmark) 

Mr. A. Garnault (France) 

Miss R. Bosquet (France) 

Mr. G. Rinck (Federal Republic of Germany), Vice-Chairman of the 
Legal Committee 

Mr. M. Yazawa (Japan) 

Mr. J. H. Beekhuis (Netherlands) 

Mr. C. Gomez Jara (Spain), Chairman of the Legal Committee 

Mr. W. Guidimann (Switzerland), Chairman of the Sub-committee 

Mr. R. P. Boyle (United States of America) 

Mr. J. H. Wanner (United States of America) 


Observers 


Contracting State 

Mr. A. M. San Juan (Argentina) 

Non-Contracting State 

Mr. D. Bykov (Union of Soviet Socialist Republics) 
Mr. V. Griaznov (Union of Soviet Socialist Republics) 


International Organizations 


Mr. J. C. Cooper (IATA) 
Mr. E. Georgiades (ICC) 
Mrs. M. Kling (ICC) 

Mr. A. H. Gely (IFALPA) 





4 Mr. Francoz Rigalt (Mexico) was not present. 
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Mr. S. P. Monge (IFALPA) 
Mr. E. J. Bon (IFALPA) 
Mr. A, Goodfellow (IUAI) 


1.2 Chairman: Mr. W. Guldimann was elected Chairman of the Sub- 
committee. 


Terms of Reference 

2. The terms of reference of the Sub-committee, as decided by the Legal 
Committee, were those which had been specified by the Legal Commission 
of the Assembly of ICAO in July 1959, namely the following: “The Com- 
mission noted that, since the draft Convention on Aerial Collisions had been 
drawn up by the Legal Committee in 1954, there had been many new prob- 
lems in aviation affecting this subject. It also considered the desirability 
of having the draft Convention re-examined with a view to determining if 
there was any possible solution for these problems and for problems raised 
by the present draft that might render a revised draft acceptable to a 
greater number of states.” 


Documents 
8. Pursuant to its term of reference the Sub-committee examined the 
following documentation : 
(a) the draft Convention on Aerial Collisions (Montreal, September 
1954) ; 
(b) Secretariat Notes on articles of the Montreal draft Convention on 
Aerial Collisions; 
(c) Report of the Air Transport Committee on the economic aspects of 
the liability limits in the proposed Aerial Collisions Convention 
(Doc. 7921—LC/148—2, page 187) ; 
(d) comments on the Montreal draft Convention received from states 
and international organizations. 


MAIN DECISIONS OF THE SUB-COMMITTEE 


4. The Sub-committee decided to proceed with its study of the subject on 
the following bases: 
—the Convention should deal with the liability only of an operator or 
of his servants or agents 
—the basis of liability shall be proof of fault 
—there should be limitation of liability, but the application of this 
principle to particular situations should be discussed and determined 
by the Sub-committee 
—the Sub-committee should not, as a general rule and unless there are 
specific reasons for so doing, discuss the merits of the economic 
recommendations as to limits made by the Air Transport Committee, 
but should give careful consideration to those recommendations, com- 
ing as they do from a competent body of ICAO which has already 
studied the subject. 


5. Having regard to the foregoing, and after study of the subject, the main 
conclusions, apart from questions of drafting, reached by the Sub-committee 
were as follows: 


1. the objective of the proposed Convention should remain, as in the 
Montreal draft, to be the regulation of the liability of operators of 
aircraft with respect to damage resulting from collisions, near-colli- 

sions or interference between aircraft in flight; 
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2. such liability will be based on fault of the aircraft concerned. This 
was the basis of the Montreal draft, but views to the contrary were 
also expressed in the Sub-committee; 

3. the claims governed by the Convention would be in respect of damage 
caused to one of the aircraft or persons or property thereon by 
another aircraft as well as a recourse action by one of the operators 
against another; other claims, for example, any brought by an 
injured passenger against his own carrier or a claim for damage 
caused on the surface as a result of a collision will fall outside the 
Convention ; 

4. claims governed by the Convention would be subject to a limit, except 
in cases of what, for brevity, may be described as cases of willful 
misconduct and except in cases of recourse action arising from dam- 
age caused on the surface; 

5. there should not be in addition an over-all limit of liability for each 
operator, the Sub-committee noting in this respect the view expressed 
by the Air Transport Committee and differing from the decision 
taken by the Legal Committee at Montreal in 1954; 

6. the objective of the Montreal draft to have a single forum for the 
adjudication of claims under the Convention should be abandoned; 

7. States should be encouraged to agree to having claims for damage 
caused by their military aircraft governed by the Convention. 


Draft Convention of Paris; and Commentary 


6. The above and other decisions of the Sub-committee are embodied in 
the text of a draft Convention. 


TEXT OF PARIS 1960 DRAFT CONVENTION ON 
AERIAL COLLISIONS 


DRAFT CONVENTION ON AERIAL COLLISIONS 
ARTICLE 1 


1. The provisions of this Convention apply when two or more aircraft in 
flight have collided or interfered with each other and damage contemplated 
by this Convention results. An aircraft is deemed to be in flight from the 
moment where power is applied for the purpose of actual take-off until the 
moment when the landing run ends. In the case of an aircraft lighter than 
air, the expression “in flight” relates to the period from the moment when 
it becomes detached from the surface until it becomes again attached thereto. 


2. This Convention applies: 

(a) if two or more of the aircraft involved have the nationality of differ- 
ent Contracting States, irrespective of where the collision or inter- 
ference occurs; and 

(b) if the collision or interference occurs in the territory of any Con- 
tracting State and at least one of the aircraft involved has the 
nationality of another Contracting State. 


ARTICLE 2 


1. Liability for the damage contemplated in this Convention shall, subject 
to the provisions of the following articles, attach to the operator. 


2. For the purposes of this Convention the term “operator” shall mean the 
person who was making use of the aircraft at the time the damage was 
caused, provided that if control of the navigation of the aircraft was 
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retained by the person from whom the right to make use of the aircraft was 
derived, whether directly or indirectly, that person shall be considered the 
operator. A person shall be considered to be making use of an aircraft when 
he is using it personally or when his servants or agents are using the air- 
craft within the scope of their employment. 


3. Except in the case of recourse actions between the operator of an air- 
craft, his servants or agents, and the operator of another aircraft, his 
servants or agents, this Convention shall not apply to the liability of an 
operator, his servants or agents, in respect of persons or property on board 
his aircraft or of persons or property on the surface. 


ARTICLE 3 


1. An operator shall be liable only when it is proved that damage as 
described in paragraph (2) of this Article was caused by his fault or that 
of his servants or agents acting within the scope of their employment. 


2. The damage contemplated by this Convention is: 

(a) damage to, or loss of use of, one of the aircraft referred to in 
paragraph (1) of Article 1 or damage to, or delay of, persons or 
property thereon caused by one or more of the other aircraft 
involved; 

(b) damage which has been suffered by the operator of one of the air- 
craft involved because he has been obliged by law to pay and has 
paid compensation for damage caused by the collision or interference. 


ARTICLE 4 


1. If damage is caused by the fault of the operators of two or more air- 
craft, each of the operators shall be liable to the other operators for damage 
sustained by them in proportion to the degrees of fault respectively com- 
mitted in causing the damage. 


2. An operator shall not be liable in any action in recourse for the payment 
of any sum which would result in his liability exceeding any applicable 
limitation of liability which he would be entitled to invoke in respect of 
persons or property carried on his aircraft. 


3. For the purpose of this article, the fault of an operator includes the 
fault of his servants or agents for which he is liable under Article 3. 


ARTICLE 5 


1. Subject to the provisions of Article 6, the liability of the operator of 
an aircraft involved in a collision or interference to which paragraph (1) 
of Article 1 applies shall not, with respect to damage caused to another 
aircraft or to persons or property on board thereon, exceed: 

(a) for loss of or damage to that other aircraft: its fair market value 
immediately prior to the collision or, where that value cannot be 
determined, its proved value immediately prior to the collision or 
interference or the cost of repairs or replacement, whichever is the 
lesser ; 

(b) for loss of use of that aircraft: 10% of the value of that aircraft as 
determined under sub-paragraph (a) ; 

(c) for death, injury or delay caused to a person on board the other 
aircraft: for each such person 500,000 francs; 

(d) for all the objects which a person on board the other aircraft had 
in his charge: 10,000 francs per person; 
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(e) for destruction or loss of, or damage or delay to, any other property 
on board the other aircraft including mail or registered baggage: 
500 francs per kilogram. 


2. The sums mentioned in francs in this article shall be demeed to refer 
to a currency unit consisting of 6514 milligrammes of gold of millesimal 
fineness 900, These sums may be converted into national currencies in round 
figures. Conversion of the sums into national currencies other than gold 
shall, in case of judicial proceedings, be made according to the gold value 
of such currencies at the date of the judgment. 


ARTICLE 6 


The limitations provided in the preceding article shall not apply: 


(a) if it is proved that the damage resulted from an act or omission of 
the operator, his agents or servants, done with intent to cause dam- 
age, or recklessly and with knowledge that damage would probably 
result ; provided that in the case of such act or omission of an agent 
or servant, it is also proved that he was acting within.the scope of 
his employment; or 
if the person liable has wrongfully taken and made use of the air- 
craft without the consent of a person entitled to permit its use. 


ARTICLE 7 


1. Except as provided in Article 6, a claimant may not recover more than 
the maximum amounts specified in paragraph (1) of Article 5 in the cases 
therein referred to, regardless of whether the claim is brought against one 
or more of the operators liable. 


2. The court trying the case may require the claimant to provide such 
guarantees for ensuring observance of the provisions of paragraph (1) as 
the court may consider necessary. 


ARTICLE 8 


1. If any action arising out of damage to which this Convention relates is 
brought against a servant or agent of an operator, such servant or agent, 
if he proves that he acted within the scope of his employment, shall not be 
liable except upon proof of fault and shall also be entitled to avail himself 
of all the provisions of this Convention which are applicable to the operator 
himself, 


2. Except as provided in Article 6, the liability of the operator of any one 
aircraft and his servants and agents for damage contemplated in this Con- 
Convention shall not, in the aggregate, exceed the limit applicable to the 
operator in accordance with Article 5. 


ARTICLE 9 


Actions under the provisions of this Convention must be brought, at the 
option of the plaintiff, before a competent court, of any Contracting State 
which without regard to this Convention has jurisdiction over the defendant 
and which is either: 

(a) the Contracting State where the collision occurred ; 

(b) the Contracting State in which the defendant has his domicile or 

principal place of business. 
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ARTICLE 10 


1. Actions under this Convention shall be subject to a period of‘ limitation 
of two years from the date of the incident which caused the damage. 


2. The grounds for suspension or interruption of the period referred to in 
this article shall be determined by the law of the court trying the action; 
but in any case the right to institute an action shall be extinguished on the 
expiration of three years from the date of the incident which caused the 
damage. 


3. In the case of actions in recourse, the period provided for in paragraphs 
(1) and (2) shall be prolonged so as to allow to any person desiring to exer- 
cise his right of recourse a period of six months in which to do so, reckoned 
from the date he became entitled under the Convention to exercise his right 
of recourse. 


ARTICLE 11 


1. Any State may at the time of its ratification of or adherence to this 
Convention make any of the following reservations: 


(a) that this Convention shall not apply to all or specified classes of its 
State aircraft, or 

(b) that an action with respect to damage caused by its State aircraft 
shall be subject only to the jurisdiction of its own courts. 


2. Any State making a reservation as aforesaid may at any time withdraw 
it, The withdrawal of the reservation shall take effect only in respect of a 
collision or interference occurring after the date of the receipt by the Inter- 
national Civil Aviation Organization of the notification of withdrawal. 


8. For the purposes of this article aircraft used in military, customs and 
police services shall be deemed to be State aircraft; however, any aircraft 
engaged in the carriage of passengers, cargo or mail for remuneration or 
hire shall not be deemed to be State aircraft. 


ARTICLE 12 


Contracting States will, as far as possible, facilitate payment of com- 
pensation under the provisions of this Convention in the currency of the 
residence of the claimant if he so desires. 


ARTICLE 13 


If legislative measures are necessary in any Contracting State to give 
effect to this Convention, the Secretary General of the International Civil 
Aviation Organization shall be informed forthwith of the measures so taken. 


ARTICLE 14 


Nothing in this Convention shall affect any of the provisions of the 
Convention for the Unification of Certain Rules relating to International 
Carriage by Air, done at Warsaw on 12 October 1929 or of the Protocol to 
amend the said Convention, done at The Hague on 28 September 1955, or 
of the Convention on Damage Caused by Foreign Aircraft to Third Parties 
on the Surface, done at Rome, on 7 October 1952, in a case where any of 
these instruments is applicable. 
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COMMENTARY ON THE MAIN PROVISIONS OF THE 
DRAFT CONVENTION 


“In Flight” 


7. Although the Montreal draft was designed to apply to collisions between 
aircraft “in movement,” the Sub-committee considered that the Convention 
should apply only if the aircraft are “in flight,” and that cases of collision 
between aircraft moving on the surface otherwise than in flight should be 
left for determination under applicable law. 


7.1 The expression “in flight” is defined in the same way as in the Rome 
Convention. (Art. 1, para. (1)) 


Aircraft and Rockets 


8. The Sub-committee noted a proposal that the Convention should extend 
also to cases of collision involving a rocket. It considered, however, that 
while collisions between an aircraft and a rocket might take place, the 
problem should not be dealt with in the proposed draft Convention. 


State Aircraft 


9. Many serious cases of aerial collisions involve military aircraft. Hence 
such aircraft should be brought within the ambit of the Convention. The 
solution adopted at Montreal was that States, when ratifying the Conven- 
tion, may make a reservation in regard to damage caused by their State 
aircraft or caused both by or to such aircraft. The Sub-committee felt that 
there might be States whose objections to the inclusion of their military 
aircraft might be removed if, without excluding their State aircraft from 
the Convention, they were given the option of making reservation to the 
effect that specified classes of their State aircraft shall be subject to the 
Convention with the additional option that claims for damage caused by 
such aircraft could be brought only in their own courts. State aircraft is 
defined in the same way as in the Munich draft Convention on Offenses 
and Other Acts Occurring on Board Aircraft. (Art. 11) 


UN Aircraft 


10. It was recognized that international organizations, such for example 
as the United Nations, might own and even operate aircraft. The question 
of applying the Convention to such aircraft was noted as a problem which 
might require to be decided in the future. Although the generic expression 
aircraft used in the Convention might imply that such aircraft of interna- 
tional organizations are intended to be covered by the Convention, since there 
is no clause excluding them, that in fact is not the intent; the attention of the 
Legal Committee is invited to this subject. 


“Collision” 

11. The Sub-committee decided not to define a collision, because it was 
felt to be unnecessary. Also, as in the case of the Montreal draft, the Sub- 
committee agreed that cases in which no actual collision occurs but in which 
the maneuver of aircraft in the case of a threatened collision caused damage 
should also be governed by the Convention, A minority view to the contrary 
was based upon the consideration that it would be difficult to prove that a 
particular action taken to evade a collision was justified in the circumstances. 
It noted in this connection that Article 7 of the Rome Convention (1952) 
provides: “When two or more aircraft have collided or interfered with each 
other in flight and damage... results...” (Art. 1, para. (1) ) 
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Place of Occurrence 


12. A condition of application of the Montreal draft was that the collision 
shall have occurred in a Contracting State or over the high seas. The Sub- 
committee felt that the Convention should have a more extended application 
so that provided more than one of the aircraft involved have the nationality 
of different Contracting States, the Convention should apply even if the 
collision occurs in a non-Contracting State or over the high seas or other 
areas of undetermined sovereignty. However, if only one of the aircraft has 
the nationality of a Contracting State, the Convention is to apply only if 
the collision has occurred in the territory of another Contracting State. 
(Art. 1, para. (2) ) 


12.1 The draft Convention does not apply to cases of collisions involving 
sea-planes moving on the high seas or land-planes moving on an ice-island 
when such movements are unconnected with flight. 


PRINCIPLES OF LIABILITY 


Person Liable—Operator 


18. The Convention, as in the Montreal draft, makes the operator of an 
aircraft liable for damage arising from a collision or interference between 
aircraft. The expression operator is given substantially the same definition 
as in Article 2 of the Rome Convention (1952). This Convention does not 
seek to affect the liability, if any, of the owner of an aircraft, if he is not 
also the operator, or of other persons such, for example, as the air traffic 
control authorities, (Art. 2, paras. (1) and (2) 


Servants and Agents 


13.1 The draft Convention does not provide that the servant or agent of 
an operator may be sued by virtue of its provisions, However, it recognizes 
that outside this Convention such suits may be brought; and in respect of 
them it provides that the provisions of the Convention, including those as 
to limitation of liability, shall apply to the servant or agent of an operator 
to the same extent and under the same conditions as they are applicable to 
the operator under the draft Convention, provided the servant or agent 
proves that he was acting within the scope of his employment. Such pro- 
tection, namely, as to limitation of liability afforded by the Convention to 
the servant or agent of an operator also has the intended effect of disabling 
a claimant from indirectly evading the limitation of liability which the 
Convention provides for the operator himself. This would be specifically the 
case where the operator in the service contract of his employee has agreed 
to indemnify him in respect of claims the latter has been obliged to meet. 
Whilst there might not be an exact equivalence in the common law concepts 
of servants or agents and the concept in continental law of “préposés” and 
“dependientes,” there should be no final difficulty if in the case of any of 
those expressions the condition were applied that such persons must have 
been acting “within the scope of their employment.” This solution was 
adopted in The Hague Protocol of 1955 amending the Warsaw Convention; 
and it has therefore been adopted in the present text. (Art. 2, para. (3) ) 


Damage Contemplated by the Convention 


14. Damage contemplated by the Convention is that caused to an aircraft 
or persons or property on board that aircraft and any sustained by its 
operator as the result of a collision with another aircraft. The Convention 
does not apply to direct actions which may be brought with respect to 
injury, delay or damage caused to persons or property on board an aircraft 
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against the operator of the same aircraft, or with respect to damage caused 
on the surface to persons or property; all of these matters will, it is assumed, 
be regulated by applicable law including any international convention which 
applies, The damage sustained by the operator of an aircraft is defined in 
the Convention as including also the loss he has suffered by reason of having 
been obliged to pay compensation to any person, such for example as pas- 
sengers on the aircraft he was operating or persons on the surface. The 
kinds of damage to which the Convention applies are described in general 
terms in Article 8 of the Convention and are also itemized in paragraph (1) 
of Article 5, except that Article 3 includes, but Article 5 which refers only 
to limitation, does not include, damage on the surface for which a recourse 
action is brought. 


Claimants 


15. The Convention does not enumerate or exclude any person who may be 
a claimant under its provisions. Consequently it will be for a claimant to 
establish that he has a right of claim with respect to the damage contem- 
plated by the Convention. Thus the owner of the damaged aircraft, if he is 
not its operator, is not excluded from claiming compensation. Again with 
regard to loss of use of an aircraft which has been damaged, a claim could 
be sustained by its operator or by any other person who has suffered 
damage which, in the judgment of the court, is not too remote. With regards 
to cargo, the person having a sufficient interest in the cargo will be entitled 
to sue. 


Fault 


16. A claimant under the Convention must prove fault on the part of the 
defendant operator. This is the principle applied also in the Montreal draft. 


Some members of the Sub-committee expressed doubt as to justification of 
this rule in a Convention which limits the compensation which may be 
recovered by a claimant. Thus in the air law Conventions in force which 
contain a limitation as to liability, namely, the Warsaw Convention, includ- 
ing the amendments to it adopted at The Hague in 1955, and the Rome 
Convention, the plaintiff has a quid pro quo in that the defendant is sub- 
jected to an onerous regime in having to prove that he was not at fault or 
in being liable absolutely. In this connection a proposal was made to the 
Sub-committee to the effect that, as in Articles 19 and 20 of the Warsaw 
Convention, the draft Convention should stipulate a rule that an operator 
is liable up to The Hague limits, to passengers or consignors or consignees 
if it is proved that damage was caused by a collision or interference but 
that the operator shall not be liable if he proves that he took all necessary 
measures to avoid the damage or that it was impossible for him to take such 
measures. However, in an action by one operator against another, liability 
is based on proof of fault. The Sub-committee did not feel itself able to 
make so radical a change in the principle of liability contained in the 
Montreal draft Convention and decided that this matter should be brought 
to the attention of the Legal Committee. A possible solution might be along 
the lines indicated in Appendix 1. 


LIMITATION OF LIABILITY 


17. The Montreal draft contemplated that the liability of the operator 
should be limited to a maximum amount in respect of each aircraft and 
incident which caused damage, Further there would be, within that over-all 
limitation, limitations imposed with regard to the amounts which could 
be claimed in respect of loss of life or injury to any one person. The Mon- 
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treal text contained blanks with regard to the amount of the over-all limit 
and the amount of limitation with respect to death or injury caused to each 
person, and the Air Transport Committee was requested to advise the Legal 
Committee with regard to the amounts which should be specified in respect 
of those blanks. 


17.1 The Air Transport Committee recommended that there should be no 
over-all limit to the liability of an operator because it considered “that there 
was no evident need for such a limit, and that if one were established the 
difficulties in applying it would likely more than offset whatever advantages 
might be claimed in its favor.” The Sub-committee followed this recom- 
mendation. 


17.2 As regards limits in respect of persons, namely passengers and crew, 
on an aircraft, the Air Transport Committee recommended that such limit 
should be twice that established by The Hague Protocol to the Warsaw Con- 
vention, in other words that the limit should be 500,000 gold francs. The 
Sub-committee followed this recommendation although it realized that in 
view of the limitation which the draft Convention imposes upon recovery in 
an action in recourse, there could be injustice suffered by an operator whose 
fault did not greatly contribute to the collision (see paragraph 24.2 below). 
A proposal that the maximum amount which may be recovered under the 
Convention with respect to a person should be set at the same sum as the 
maximum amount specified in The Hague Protocol, namely 250,000 gold 
francs, was not accepted, (Art. 5, para. (1) (c)) 


18. With regard to cargo, registered baggage and personal possessions 
carried in an aircraft involved in the collision, the Air Transport Committee 
recommended that the limits be established at twice the amounts specified 
in The Hague Protocol. This recommendation was followed by the Sub- 
committee. (Art. 5, para. (1) (d) and (e)) 


19. As regards damage to or destruction of an aircraft, the Air Transport 
Committee recommended that the amount recoverable should be “the market 
value attaching to such aircraft immediately prior to its collision.” However, 
the Sub-committee realized that in the case of certain aircraft, particularly 
some military aircraft or aircraft which are prototypes, there would be 
either no question of the market value, in the sense that they would not be 
available for sale, or that the value of such aircraft would have special 
significance. To cover such cases the formula for valuation embodied in the 
draft Convention is extended to state that where the fair market value of 
an aircraft cannot be determined, then its proved value or the cost of its 
repairs or replacement, whichever is the lesser, should be the criteria. (Art. 
5, para. (1) (a)) 


20. In the case of damage arising from the loss of use of an aircraft 
destroyed or damaged by collision or interference, the Sub-committee, 
following the recommendation of the Air Transport Committee, decided 
that the liability of an operator shall not exceed 10% of the value of the 
aircraft as determined in accordance with the foregoing paragraph. (Art. 5, 
para. (1) (b)) 


20.1 Problems of limitation of liability in certain recourse actions are 
discussed in paragraphs 24, 24.1 and 24.2 below. 


Rule Against Accumulation 


21. The Sub-committee decided that in a case where the claimant brings 
actions successively against the different operators at fault of an action 
against them jointly he should not be allowed to recover more than the 
maximum amounts specified in Article 5. (see Art. 7, para. (1) ) 
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21.1 Similarly, a claimant in a direct action with respect to damage con- 
templated by the Convention shall not be entitled to exceed the applicable 
limit by resorting to the device of suing an operator and separately suing 
his servants or agents. (Art, 8, para. (2) ) 


UNLIMITED LIABILITY 


22. As in Article 25 of the Warsaw Convention, as amended by The Hague 
Protocol of 1955, and in the terms of that amendment, the Convention pro- 
vides that the limits with regard to liability will not apply in certain cases; 
and in addition the draft Convention also provides that the limits will not 
apply in the case of unlawful use of an aircraft, following in this respect 
Article 12 (2) of the Rome Convention. (Art. 6) 


APPORTIONMENT AMONGST THE OPERATORS AT FAULT AND 
ACTIONS IN RECOURSE 


23. The draft Convention retains the principle of the Montreal draft that 
in the case where damage is caused by the fault of more than one of the 
operators, each of them shall be liable to each of the others for damage 
sustained by them in proportion to the degrees of fault respectively com- 
mitted in causing the damage. (Art. 4, para. (1) ) 


23.1 The Montreal draft contained a provision to the effect that where 
two or more operators were at fault, but the degree of their respective 
faults could not be determined, each of them would bear the loss sustained 
by him, The Sub-committee decided not to include such a provision in the 
draft nor another one to the effect that in such cases the operators at fault 
shall be equally liable to make good any damage resulting from a collision. 
It considered, having regard to experience, that if a court finds that there 
is fault on the part of more than one of the operators, it would also be able 
to determine the degree of fault of each of them. 


24. The Sub-committee considered whether there should be limitation of 
liability of an operator in an action in recourse brought against him by 
another operator with respect to amounts the latter has had to pay for 
damage caused by the collision or interference. It dealt with this question 
first with respect to damage caused to an aircraft or persons or property 
thereon and, separately, in cases of damage caused to persons or property 
on the surface. 


24.1 As regards damage caused to an aircraft, the Sub-committee’s deci- 
sion, following the recommendation of the Air Transport Committee, is that 
in a recourse action for recovery of damage to or loss of the aircraft, the 
operator’s liability would be limited to the value of the aircraft calculated 
in accordance with the provisions of Article 5, paragraph (1) (a); and as 
regards a recourse action relating to damage on account of loss of use of 
an aircraft the operator’s liability is limited to 10% of the valuation of the 
aircraft made as above. With regard to persons and property on that 
aircraft, the Sub-committee decided that the operator of that aircraft should 
not be liable to the operator of another aircraft who has brought the action 
in recourse in any amount exceeding that which he would be obliged to 
pay under the Warsaw Convention or applicable national law governing the 
carriage which he was performing. 


24.2 With regard to the foregoing, the Sub-committee considered the 
following example. The fault of operator A in causing the damage resulting 
from a collision is 90%, while that of operator B is 10%. Operator A’s 
passenger, carried under The Hague contract with A, sues operator B along 
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under the draft Convention and recovers 500,000 gold francs. Operator B 
in his recourse action against A will not, because of the limitation of liabil- 
ity mentioned in the foregoing paragraph, be able to recover more than 
250,000 gold francs, which is the maximum limit of The Hague Protocol, 
in spite of the fact that the degree of B’s fault was only 10%. One way 
this unjust result could be obviated would be if the limitation of liability of 
A towards B were not imposed by the draft Convention and another would 
be if the maximum amount which A’s passenger could recover against either 
A or B or both of them together were fixed at The Hague limit of 250,000 
francs. (see also the remarks in paragraph 16) 


DAMAGE TO PERSONS AND PROPERTY ON THE SURFACE 


25. Claims in direct actions brought with respect to damage to persons 
or property on the surface arising from an aerial collision are not affected 
by the draft Convention but are left to be regulated by the applicable iaw 
including, where it is in force, the Rome Convention of 1952.5 


26. As regards recourse actions in which one operator seeks to recover 
from another the reimbursement of contribution with respect to compensa- 
tion which the former has been obliged to pay on account of damage caused 
to persons or property on the surface, the Air Transport Committee stated 
in its Report (paragraph 28) that that Committee “bearing in mind that 
the proposed Convention has been conceived as a necessary supplement to 
the Rome and Warsaw Conventions . . . considered it only logical to take 
the limits of the Rome Convention as the basis for determination of the 
limit of liability it would be appropriate to establish” for such recourse 
actions, and so recommended in paragraph 40 (iv) of its Report.6 The view 
taken by the Sub-committee, however, is that although the limits of The 
Hague Protocol may appropriately be applied to recourse actions under the 
draft Convention, a distinction should be made with regard to the limit 
specified in the Rome Convention. The reason for the distinction is, mainly 
that the Warsaw Convention is very widely accepted, while only eight States 
have so far ratified or adhered to the Rome Convention. To impose in the 
proposed Convention the limits of the Rome Convention would in a sense be 
obliging States which would ratify the proposed Convention to accept, 
indirectly, the limits of a Convention, namely the Rome Convention, which 
they may have decided not to ratify or adhere to. Therefore, the decision 
of the Sub-committee is that no limit should be specified in the draft Con- 
vention as to the amount which may be recovered in a recourse action 
brought with respect to damage caused to persons or property on the surface. 


26.1 The above decision applies irrespective of whether or not the operator 
claiming in recourse in respect of damage caused on the surface contributed 
by his fault to the collision or interference. Consequently, paragraph 2 of 
Article 4 of the Montreal draft according to which such operator, if not at 





5 Article 7: When two or more aircraft have collided or interfered with each 
other in flight and damage for which a right to compensation as contemplated in 
Article 1 results, or when two or more aircraft have jointly caused such damage, 
each of the aircraft concerned shall be considered to have caused the damage and 
the operator of each aircraft shall be liable, each of them being bound under the 
provisions and within the limits of liability of this Convention. 

Article 10: Nothing in this Convention shall prejudice the question whether a 
person liable for damage in accordance with its provisions has a right of recourse 
against any other person. 

6 (In recourse actions) in respect of persons and property on the surface, 
those particular limits of the Rome Convention that would apply to the plaintiff 
operator were the original actions, giving rise to the recourse actions, brought 
under that Convention. 
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fault, could recover from another operator not at fault in an amount propor- 
tionate to the respective weights of the aircraft involved was omitted from 
the draft Convention prepared by the Sub-committee. 


26.2 The Sub-committee believes that the consequences of the limited 
ratification of the Rome Convention should be carefully studied by the Legal 
Committee as it relates to the objective sought to be achieved by the Con- 
vention on Aerial Collisions. If one of the major purposes of the Convention 
on Aerial Collisions is to “fill the gap,” then this objective is not being 
realized because, as pointed out above, much of the operators’ liability will 
not be regulated by international rules due to the few ratifications of the 
Rome Convention so far secured. Under these circumstances, the Legal 
Committee may wish to consider the extent to which the Convention on 
Aerial Collisions by itself would be useful or may wish to re-examine some 
of the assumptions underlying the development of this Convention. 


JURISDICTION 


27. In view of the decision not to provide for an overall limit of liability 
of an operator for each incident and aircraft involved, the Sub-committee 
considered that it was no longer necessary to provide that all actions under 
the Convention must be brought before the same forum. Also some States 
may not agree that their State aircraft should be subject to the jurisdiction 
of a foreign State where the collision occurred. Therefore it decided that an 
action under the Convention may be brought not only in the court of a Con- 
tracting State where the collision occurred but also a court of a State in 
which the defendant has his domicile or principal place of business provided 
that the court “without regard to this Convention has jurisdiction over the 
defendant.”’ Opinion was divided as to including the proviso, namely, the 
words quoted. A proposal was also made that such action may be brought 
in the court of a Contracting State in which the defendant maintains a 
place of business, provided the plaintiff has his domicile in that State. The 
intention was to follow the principle of Article 28 of the Warsaw Convention 
which speaks of the place where the carrier has an establishment by which 
the contract was made, This proposal however was not accepted. (Art. 9) 


28. To provide against a consequence of the possibility of the plaintiff 
suing different operators in different courts and thereby evading the limi- 
tation of total liability specified for operators, a provision has been included 
in paragraph (2) of Article 7 that the claimant shall provide such guaran- 
tees for ensuring observance of the rule against accumulation as the court 
trying the case may deem necessary. 


PERIODS OF LIMITATION 


29. Article 10 of the draft Convention follows the provisions of the Mon- 
treal draft with respect to periods of limitation for actions under the 
Convention except for a certain change in the case of the provisions con- 
cerning actions brought in recourse, so as to allow the defendant in the 
original action to know his position definitely before he embarks upon an 
action in recourse. 


RESERVATION 


30. The draft Convention provides for reservation only in the case of State 
aircraft: see paragraph 9 above. (Art. 11) 
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RELATIONSHIP WITH WARSAW AND ROME CONVENTIONS 


31. Article 14 of the draft Convention states that nothing in the Conven- 
tion shall affect any of the provisions of the Warsaw Convention, The 
Hague Protocol or the Rome Convention. Retention of this provision of the 
Montreal draft only serves the purpose of clarification, although an opinion 
was expressed in the Sub-committee that the provision is not really neces- 
sary in view of the provisions of paragraph (3) of Article 2 which is 
applicable to the Warsaw Convention and The Hague Protocol, and the fact 
that the draft Convention contains no provisions contrary to the Rome 
Convention. 


APPENDIX 


ALTERNATIVE SOLUTION 
WITH REGARD TO THE BURDEN OF PROOF OF FAULT 
(see paragraph 16 of the Report) 


ARTICLE A 


Except for the cases contemplated in Article B, an operator shall be liable 
only when it is proved that damage as described in Article C was caused by 
his fault or that of his servants or agents acting within the scope of their 
employment. 


ARTICLE B 


1. An operator shall be liable to any passenger or consignor for death, 
injury or delay caused to a person on board the other aircraft or for the 
destruction or loss of or damage or delay to property on the other aircraft 
only when it is proved that damage as described in Article C was caused by 
a collision or interference as described in Article 1. 


2. The operator shall not be liable if he proves that he and his servants or 
agents have taken all necessary measures to avoid the damage or that it 
was impossible for him or them to take such measures. 


ARTICLE C 


The damage contemplated by this Convention is: 

(a) damage which is caused to, or in respect of, one of the aircraft 
referred to in paragraph (1) of Article 1 or persons or property 
thereon or the operator thereof, by one or more of the other aircraft 
involved ; 

(b) damage which has been suffered by the operator of one of the air- 
craft involved because he has been obliged by law to pay and has 
paid compensation for damage caused by the collision or interference. 


NOTE: If this alternative solution is accepted, the limits of liability now 
provided for in Article 5, paragraph (1), sub-paragraphs (c), (d) 
and (e) should be reduced to The Hague limits. 


FIFTH ICAO JOINT FINANCING CONFERENCE ON 
NORTH ATLANTIC OCEAN STATIONS 


(THE HAGUE, 17-29 MARCH 1960) 


The Fifth ICAO Joint Financing Conference on North Atlantic Ocean 
Stations met in The Hague from 17 to 29 March 1960. 

Convened by the Council of ICAO at the request of the Netherlands for 
the purposes of considering revision of the existing method of calculating 
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certain cash adjustments and various other matters under the 1954 North 
Atlantic Ocean Stations Agreement, the Conference was attended by repre- 
sentatives of the fifteen governments party to that Agreement, namely, 
Australia, Belgium, Canada, Denmark, France, the Federal Republic of 
Germany, Ireland, Israel, Italy, the Netherlands, Norway, Sweden, Switzer- 
land, the United Kingdom and the United States; in addition, Iceland, 
Mexico and the World Meteorological Organization sent observers to the 
meeting. The agenda prepared for the Conference dealt with the following 
matters: 


1. Revision of the present method of calculating the cash adjustments 
which, under Article III of the 1954 Agreement, are made between the 
various contracting States in respect of the costs of operating the 
Ocean Stations, it being understood that such revision 


(i) would not involve any change of method in evaluating the theo- 
retical responsibilities of participating States determined accord- 
ing to the aeronautical and non-aeronautical benefits they derive 
from the network; and 


(ii) would also be applied in the calculation of any cash contributions 
made by such other States as might, under Article XVII, either 
accede to the Agreement or, alternatively, subscribe to the 
scheme under special arrangements concluded with the ICAO 
Council as Administrator of the 1954 Agreement. 


2. Re-arrangement of undertakings among the European contracting 
States through bilateral agreements as envisaged by Article XI, or 
by such amendment of the Agreement as would enable one or more 
European States to become cash contributors instead of operators, 
or vice-versa. 


3. Approval and signature of protocol, if any, amending the existing 
Agreement, 


A thorough study of the first of these items resulted in unanimous agree- 
ment being reached on certain proposals seeking to modify application of the 
principles of the 1954 Agreement in the interests of securing a more equit- 
able distribution of the costs of the scheme among the participating States. 
The declared objective of the meeting having been thus achieved, the Con- 
ference did not need to proceed with the remainder of its agenda. Briefly, 
the main modifications adopted were as follows: allowance was made for 
differences in the operational costs of vessels operated by European States; 
account was taken of the participation of additional States since 1954 and 
the European States were regrouped in accordance with the present situa- 
tion; a re-assessment was made of the cash contributions required of the 
States not operating vessels; and a counterpart fund was established in 
recognition, inter alia, of the operations performed by North American 
States in excess of their theoretical responsibilities, to which contributions 
are to be made according to a specific formula, and which is to be shared 
annually by all States party to the Agreement in proportion to their theo- 
retical responsibilities, 
~~ The combined effect of these modifications on the distribution of costs 
was substantial, and served in particular to increase by some £80,000 
annually the reimbursement received by the five European States (France, 
the Netherlands, Norway, Sweden and the United Kingdom) which together 
are responsible for operating the ten vessels serving the five most easterly 
stations of the network. The North American States (the United States— 
10, and Canada—1) are responsible for operating the eleven vessels serving 
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the remaining four stations to the west; they will receive approximately 
£20,000 less annually via the counterpart fund than they previously obtained 
in past allocations under Article XII of the Agreement. 

The adhering cash contributing States (Australia, Belgium, Denmark, 
Germany, Ireland, Israel, Italy and Switzerland) will pay a total of approxi- 
mately £60,000 more annually (an increase of about 10% each; non-adherent 
“flat-rate” cash contributing States are Iceland at £6,000 per annum; Spain 
at £25,000 per annum; and Venezuela at £3,393 per annum). In order, inter 
alia, to achieve these cash adjustments, the previously used concept of a 
“standard operating cost” of £75,000 per vessel was discarded, and a concept 
was used which distributed the five European operating States costs for 
“excess operations” in the proportions of 85% among the European cash 
contributors and 15% among all of the European participating States. 

The NAOS 21 vessel ICAO Joint Financing Scheme measured in terms 
of the latest annual average European cost per vessel (the North American 
cost per vessel is considerably higher) can be considered as approximately a 
£2,520,000 or U.S. $7,056,000 scheme, with about £430,000 or U.S. $1,204,000 
contributed annually in cash and the balance in kind, i.e. through the actual 
operation of vessels to perform the needed MET, COM, ATC and SAR 
services. 

In addition to the above mentioned modifications in the application of the 
1954 Agreement, the Conference adopted a number of recommendations 
relating to the costing of, and accounting for, expenditures made by those 
States operating the various ocean stations. Specifically, the Conference 
called upon the operating States to exclude customs duties and other imposts 
from costs chargeable under the Agreement; specified the capital values and 
rates of depreciation to be associated with the different vessels and their 
equipment when assessing the indirect costs of operation; set minimum 
periods of time over which vessels were to be depreciated; required future 
capital expenditures exceeding £50,000 per vessel in any one year to be 
submitted for advance consideration by the ICAO Council and the partici- 
pating States; prescribed a specific procedure for setting off the proceeds 
from sale of vessels and equipment against replacement costs and for deter- 
mining new capital values for purposes of charging depreciation; and 
stipulated that interest on the undepreciated capital value of vessels and 
equipment should be charged at the rate prevailing in the country concerned 
for financing similar governmental projects. 

The Conference also reviewed the activities of the Advisory Committee 
of the European operating States, a body established pursuant to a recom- 
mendation of the Fourth NAOS Conference in 1954 with the object of 
improving efficiency and economy in the operation of the ocean stations 
maintained by European States. The conclusions reached by the Conference 
were (i) that the Advisory Committee should continue to study operational 
costs with the object of achieving further economy; (ii) that the Committee 
should develop a replacement program for vessels the life of which is now 
expiring, and invite comments on its proposals from all participating States; 
and (iii) that the cash contributing States should be invited to participate 
in the foregoing tasks. 

The conclusions and recommendations formulated by the Conference as 
the result of its deliberations were recorded in a Final Act signed by the 
accredited representatives of fourteen of the fifteen member Governments 
taking part (an accredited representative of Italy is expected to sign 
shortly). The Council of ICAO is requested in the Final Act to determine 
whether the modifications unanimously agreed to in applying the principles 
of the 1954 Agreement will ultimately require a protocol of amendment to 
the Agreement and, if so, to prepare and circulate such a protocol. 
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The Governments of Australia, Belgium, Canada, Denmark, France, the 
Federal Republic of Germany, Ireland, Israel, Italy, the Netherlands, 
Norway, Sweden, Switzerland, the United Kingdom of Great Britain and 
Northern Ireland and the United States of America. 

Having accepted the invitation extended to them by the Council of the 
International Civil Aviation Organization to be represented at a Conference 
held in The Hague for the purposes of considering the revision of the exist- 
ing method of calculating certain cash adjustments and various other 
matters under the Agreement on North Atlantic Ocean Stations signed in 
Paris on 25 February 1954 (hereinafter called “the Agreement”), appointed 
as their representatives: 


Australia—Mr. J. M. Chapman, Chief Delegate 

Belgium—Mr, R. D. G. Derenne, Chief Delegate and Mr. J. Corbeel, Delegate 

Canada—Brig. C. Stephen Booth, Chief Delegate; Mr. R. C. Graham, Dele- 
gate, and Dr. T. G. How, Delegate 

Denmark—Mr. J. H. G. Crone-Levin, Chief Delegate 

France—Mr, D. Haguenau, Chief Delegate; Mr. Ph. Picq, Delegate; Mr. 
G. Peidenis, Delegate, and Mr. J. Lambert, Delegate 

Germany (Federal Republic of) Frau Dr. H. Widenmann, Chief Delegate 
and Mr, L. F. Vieth, Delegate 

Ireland—Mr. J. Connor, Chief Delegate and Mr, S. L. Tierney, Delegate 

Israel—Mr. D. Barnes, Chief Delegate and Mr. N. Yosha, Delegate 

Italy—Mr. G. Zucconi, Chief Delegate 

Netherlands—Mr. O. J. Selis, Chief Delegate; Dr. H. J. Spanjaard, Deputy 
Chief Delegate; Dr. K. R. Postma, Delegate; Mr. P. H. Stroeven, Dele- 
gate; Dr. M. W. Van Lindt Van Erk, Delegate; Mr. W. C. Witte, Dele- 
gate; Miss A. S. E. Kooiman, Delegate, and Mr. J. J. H. Wolterbeek, 
Delegate 

Norway—Mr, C. C. Lous, Chief Delegate; Mr. D. Vaern, Delegate, and Mr. 
J. H. Edvardsen, Delegate 

Sweden—Mr. Alf Nyberg, Chief Delegate; Mr. A. Lindestam, Delegate; Mr. 
Erik Mellin, Delegate, and Mr. Bo Wergens, Delegate 

Switzerland—Mr. P. Meister, Chief Delegate 

The United Kingdom of Great Britain and Northern Ireland—Mr. A. C. 
Best, Chief Delegate; Mr. M. Holton, Delegate, and Comdr. C. E. N. 
Frankcom, Delegate 

United States of America—Mr. E. A. Bolster, Chief Delegate; Mr. G. D. 
Cartwright, Delegate, and Lt. Comdr. P. A. Lutz, Delegate 
In addition, the following States and International Organizations, which 

had accepted invitations extended to them by the Council to be represented 

as Observers, participated: 

Iceland—Mr. F. A. H. Diego 

Mexico—Mr. David Mayagoitia 

World Meteorological Organization—Mr. J. R. Rivet 


ORGANIZATION AND HISTORY OF THE CONFERENCE 


The Fifth ICAO Conference on North Atlantic Ocean Stations was 
opened by Mr. E. M. Weld, Assistant Secretary General, Air Transport 
ICAO, in the Conference Hall, Academy of International Law, The Hague, 
Netherlands, on 17 March 1960. During the opening meeting the Conference 
received a warm welcome from Dr, A. H. C. Gieben, Permanent Secretary 
of the Ministry of Transport and Waterstaat, on behalf of the Netherlands 
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Government. The final plenary meeting of the Conference was held on 29 
March 1960. 

The Agenda, as agreed upon by the Council of ICAO and by the Con- 
ference, was as follows: 


Agenda Item No. 1: 


Revision of the present method of calculating cash adjustments under 
Article III of the Agreement, it being understood that: 


(a) such revision would not involve any change in the present method 
for determining participating States’ theoretical responsibilities, 
i.e., in the evaluation of the “aeronautical” and “non-aeronautical” 
benefits derived from the network; 


(b) such revised method of calculating cash adjustments would also be 
applied by Council in the calculation of cash contributions under 
Article XVII. 


Agenda Item No. 2: 


Re-arrangement of undertakings among European States, through bilat- 
eral arrangements under Article XI or such amendment of the Agreement 
as would enable one or more European States to become cash contributors 
instead of operators, or vice versa. 


Agenda Item No. 3: 
Approval and signature of protocol, if any, amending Articles of the 
existing Agreement. 


Note. 

The Conference found it unnecessary to proceed beyond Agenda Item 
No. 1. 

At its opening meeting the Conference agreed that its Rules of Proce- 
dure and Working Arrangements would be as set forth in NAOS-V-WP/10. 

Mr. O. J. Selis (the Netherlands) was elected Chairman of the Confer- 
ence; Brigadier C. S. Booth (Canada) was elected First Vice-Chairman, and 
Mr. J. H. G. Crone-Levin (Denmark), Second Vice-Chairman. 

In general, the Conference conducted its meetings in plenary session and 
without breaking down into formally constituted commissions, It was, how- 
ever, found convenient to establish a Drafting Committee under the chair- 
manship of Brigadier C. S. Booth of Canada. It was also found convenient 
to make use of several informal working groups, particularly an ad hoc 
working group composed of representatives of all European operating States 
and of as many cash-contributing States as wished to take part, to deal with 
such questions as investments, direct and indirect expenses, maximum 
allowable costs and financial control generally. This working group operated 
under the chairmanship of Mr. C. C. Lous, of Norway, and recommendations 
of the Conference, in so far as they deal with matters within the terms of 
reference of that group, are largely based on its report (NAOS-V-WP/35). 

Mr. E. M. Weld served as Senior Advisor to the Conference. Mr. R. J. 
Moulton (Chief of the Facilitation and Joint Financing Branch, ICAO) 
served as Secretary General of the Conference, assisted by Mr. C. S. H. 
Tsiang and Mr. M. Doz, Members, Facilitation and Joint Financing Branch, 
ICAO. Miss R. Rubin (Secretary of the Branch) acted as co-ordinator of 
stenographic services for the above officers. 

The sundry Administrative Services required by the Conference were 
provided under the general supervision of Mr. H. W. Mandefield (Chief, 
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Language and Services Branch, ICAO). Dr. N. Jané (Senior Reviser, Spanish 
Unit, ICAO) was in charge of the Interpretation and Translation Services. 
The Netherlands Government designated Miss A. S. E. Kooiman, Chief, 
ICAO Affairs Bureau, Department of Civil Aviation, to act as Conference 
Liaison Officer. It also designated Mr. W. Crebas, Department of Civil Avia- 
tion, as Liaison Officer in charge of the physical arrangements for the 
Conference. Mr. P. Buitink was in charge of Documents Production, and 
Mr. P. Groen in charge of Distribution Services. 


RECOM MENDATIONS 


Introduction 


After almost six years of operation under the existing Agreement, and 
having seen the results of Council’s revision for the seventh year, the Euro- 
pean operating States reached the conclusion that the burden on them had 
now become excessive and that some adjustment was necessary. Among the 
reasons for this, rising costs and the existing method of distributing the 
contributions of new adherents to the Agreement could be distinguished. 

The Conference agreed that the principles on which the Agreement had 
been based in 1954 should be maintained, subject to certain modifications 
in respect of their application. 

The Conference has adopted the following main modifications in the 
application of the principles: 


—Differences in the cost of operation of European ships have been 
recognized and appropriate allowances made therefor. 

—Account has been taken of the participation of additional States since 
1954, for which special provision was made in Articles XVII and XII 
of the present Agreement, and a re-grouping of European States has 
been made in accordance with the present situation. 

—Provision has also been made for an adjustment of the compensation 
to the North American States by reason of their excess operation. 


METHOD OF COMPUTATION 


The Conference decided that the following method of making cash 
adjustments among the Contracting Governments (after reimbursement of 
ICAO for its extraordinary expenses incidental to the Agreement) is equit- 
able, and accordingly recommends as follows: 


Recommendation No. 1—Method of Computation 


(a) The theoretical responsibilities of the European operating States 
and cash-contributing States should be computed on the basis of the 
ten vessels operated by the European operating States, and the 
payments provided for by paragraphs (d) to (f) inclusively of this 
recommendation should be determined accordingly; 

(b) the European operating States are France (two vessels), the Nether- 
lands (two vessels), Norway/Sweden (two vessels), and the United 
Kingdom (four vessels) ; 

(c) Germany and Ireland should be grouped with Belgium, Denmark, 
Iceland, Israel, Italy, Spain and Switzerland as European cash- 
contributing States for the purpose of computing their initial con- 
tributions; 

(d) eighty-five per cent (85%) of the cost of excess operations by each 
European operating State should be reimbursed, in respect of a total 

cost of up to £150,000 per vessel in the eighth year and £140,000 
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per vessel in subsequent years, by the States named in paragraph 
(c) in proportion to their theoretical responsibilities; 

the remaining fifteen per cent (15%) of the cost of excess operations 
by each European operating State should be reimbursed in respect 
of a total cost of up to £150,000 per vessel in the eighth year and 
£140,000 per vessel in subsequent years by the States named in 
paragraphs (b) and (c) in proportion to their theoretical respon- 
sibilities ; 

any shortfalls in payments by any States named in paragraphs (b) 
and (c) should be made good by the remaining States referred to 
in paragraphs (b) and (c) in proportion to their theoretical respon- 
sibilities ; 

in recognition of the excess operations conducted by the United 
States and Canada, there should be established a common fund, to 
be initially computed not later than 1 May in each year, made up 
of the sum of the following: 


(i) money received from Australia, Venezuela, and any other State 
which should subsequently contribute to the scheme, plus 

(ii) an amount of money, to be contributed by the States named in 
paragraphs (b) and (c) in proportion to their theoretical 
responsibilities under paragraph (a), which amount should 
equal the contribution of Germany, minus the aggregate short- 
fall in payments by States named in paragraphs (b) and (c). 

This fund should be divided annually among all States parties to 

the Agreement which contribute in full, in proportion to the theo- 

retical responsibilities of these States on the basis of a twenty-one 

vessel system. 


Attached hereto as Appendix 1 is a tabulation showing details of the 
cash adjustment for the eighth year called for by Recommendation No. 1. 


Costs AND ACCOUNTING 


The Conference agreed that the costs of operation of the European 
operating States for 1959, as already reported to the Conference, should be 
used by the Council of ICAO in connection with the eighth year revision 
pursuant to Article IV of the Agreement. 

The Conference recognized that the European operating States should 
continue to report yearly their operating costs in the form prescribed from 
time to time by the Council and that body would, in turn, satisfy itself that 
the forms have been adequately completed and are arithmetically correct. 


In this connection the Conference adopted the following Recommendation: 
Recommendation No. 2—Costs and Accounting 


Recommendation No. 2 (a)—Tax Exemption 


The operating States should not include in the costs of their vessels 
customs duties or other taxes on equipment, expendables or other items 
directly and exclusively used for the purposes of the Agreement. 


Recommendation No. 2 (b)—Indirect Expenses 


The indirect expenses chargeable for the existing vessels and their equip 
ment should be based on the following capital values and amounts or rates 
of depreciation: 





INTERNATIONAL 


Declared Date of Amount or 
value for commence- rate of 
purposes ment of annual 
of depre- depre- depre- 
ciation ciation ciation 





(per vessel) 
France Ship £477,439 1 Jan. 1960 5% 
tFrance I and II Equip. 50,637 1 Jan. 1960 10% 


Netherlands Ship £ 92,628 1Jan.1960 1960 £29,527 


*Cirrus and Cumulus Equip. 1961 30,856 
1962 32,245 


£92,628 
Norway/Sweden Ship 
*Polarfront I and II Equip. £ 70,000 1 Jan. 1960 £11,670 


United Kingdom Ship £183,000 1 Jul. 1958 6.6% 
+Weather Reporter Equip. 60,000 1 Jul. 1958 14.4% 


*Weather Observer, *Weather Recorder and *Weather Watcher 


Notes: 


*Existing vessels. 


. Netherlands: 
Cirrus and Cumulus will be fully depreciated in 1962; thereafter only 
Cirrus will remain in operation and another vessel will replace Cumulus. 
The amounts of depreciation shown above for 1960, 1961 and 1962, plus 
the respective annual interest charges of £4,170, £2,841 and £1,452 will 


give an annuity for each year of £33,697. A capital investment of 
£100,000 has been incurred to strengthen Cirrus to make it seaworthy; 
an annuity of £19,388 (annual depreciation plus interest) will be claimed 
from 1963 to 1968 (fully depreciated in 1968). 


Norway: 
Polarfront I and II will be fully depreciated in six years, 7.e. in 1965. 


. United Kingdom: 
Weather Observer, Weather Recorder, and Weather Watcher are fully 
depreciated, except for the equipment therein which remains to be depre- 
ciated at 14.4% per annum. 
+Converted vessel to be depreciated in fifteen years. 
tNew vessels to be depreciated in twenty years. Declared values converted 
into pounds sterling at the rate of £1 — 1,382.37 francs. 


Recommendation No. 2 (c)—Period of Depreciation 


The period of depreciation for any new vessel should be not less than 
twenty years; and for any converted vessel about fifteen years. 


Recommendation No. 2 (d)—Capital Expenditures 

Future capital expenditures (i.e. those which are to be depreciated and 
accounted for under “indirect expenses”), totalling more than £50,000 per 
vessel (including equipment) in any one year should be submitted to the 
Council of ICAO and to the States concerned at least four months in advance 
of implementation for any comments they might care to make within two 
months of the receipt of the submission. 
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Recommendation No. 2 (e)—Sale of Capital Assets 


In the event that an operating State sells an existing vessel or equipment 
and replaces it with another vessel or equipment, it should credit the proceeds 
of the sale of the existing vessel or equipment against the purchase price of 
the replacement vessel or equipment and add the balance to the undepreciated 
capital of the existing vessel or equipment under the Agreement, in order 
to determine the new capital value on which depreciation shall be charged. 
An operating State may, however, after consultation with the Council, adopt 
another method of crediting the proceeds of the sale of an existing vessel 
or equipment. 


Recommendation No. 2 (f)—Interest 


Interest on the undepreciated capital value of the vessels and their equip- 
ment should be charged at the rate prevailing in the country concerned for 
financing similar Governmental projects. 

The Conference noted that the operating States in agreeing to Recom- 
mendations 2 (a) to (f) inclusively above emphasized the risks involved in 
case of termination of the Agreement, since no financial guaranty is provided 
for the complete amortization of the vessels and their equipment. 

The Conference was unable to agree on any uniform policy with respect 
to insurance costs, but agreed that this matter should be examined in con- 
junction with Recommendation No, 2 of the 1956 Geneva Joint Financing 
Conference (cf. pp. 6 and 7 of Doc. 7725-JS/562) and that in the meantime 
the maintenance of its existing practice by each operating State was 
acceptable. 

The Conference drew attention to the fact that there were many miscel- 
laneous costs not claimed by the operating States for reimbursement, and 


that a delay of two to three years inevitably occurred before the operating 
States were able to recover the portion of their operating costs for which 
they should be reimbursed under the scheme. 

In the connexion the Conference adopted the following Recommendation: 


Recommendation No. 3—Payment of Cash Contributions 


The cash-contributing States should ensure that their contributions are 
paid no later than the dates on which they become due under the Agreement. 


ACTIVITIES OF THE ADVISORY COMMITTEE 


The Conference was of the opinion that the activities of the Advisory 
Committee of the European operating States should be extended as set out 
in the following recommendation: 


Recommendation No. 4—Activities of the Advisory Committee 


(a) The activities of the Advisory Committee of the European operating 
States should be extended so as to include a continued study of the 
operational costs of the European vessels with the object of achieving 
further economy. 

The Advisory Committee should as early as practicable develop a 
plan for replacement of those vessels the life-time of which is now 
expiring and this plan should be submitted to all participating States 
for comment. 

The cash-contributing States should be invited to participate in the 
above-mentioned work of the Advisory Committee of the European 
operating States. 
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IMPLEMENTATION OF RECOMMENDATIONS 


The Conference considered the best way of implementing the arrange- 
ments set for in Recommendations Nos. 1 and 2 and came to the conclusion 
that, if at all practicable, the recommendations of the Conference should be 
implemented without modification of the Agreement. However, if in the 
opinion of the Council a modification of the Agreement is necessary, the 
Council is requested to prepare and circulate to the Contracting Governments 
for signature a Protocol of amendment, it being understood that, pending 
the coming into force of such Protocol, the new arrangements should be 
implemented on a temporary basis as of the commencement of the eighth 
year of operation. 


FAILURE OF CERTAIN STATES TO CONTRIBUTE 


The Conference noted with regret that negotiations by the Council of 
ICAO over a period of years with the Governments of Colombia and Cuba 
had so far not resulted in any agreement on the part of those Governments 
to contribute. 


MISCELLANEOUS 


A question was raised as to the proper evaluation of the non-aeronautical 
benefit of Ireland, which had been fixed at zero by the 4th ICAO NAOS 
Conference (see Report of the Conference, Document 7510, JS/559, page 38, 
columns 4 and 5), at a time when Ireland was not operating across the North 
Atlantic and was paying a fixed sum of £1,000 per annum towards the Agree- 
ment (see Article V). After Ireland had started trans-Atlantic operations, 
the Council assessed Ireland’s non-aeronautical benefit at 0.57% for the 
seventh year (1 July 1960-30 June 1961) as shown by NAOS-V-WP/2, 
page 7. In this connexion the Irish Delegation maintained that there were 
no grounds for any change in the decision of the 1954 Conference fixing 
Ireland’s non-aeronautical benefits at zero. On this point the Conference took 
the following decision: 

The Conference will hold no discussions on the size of the Irish non- 
aeronautical benefits which should be determined by Council as best it could 
on the basis of established practice. The Conference, nevertheless, is of the 
opinion that the assessment of a zero non-aeronautical benefit for Ireland 
would not be in accordance with that practice. In the event that the Council 
makes any adjustments on this account in the Irish contribution, the con- 
tributions of the other States, listed in the Attachment to NAOS-V-WP/23, 
will be adjusted accordingly. 

The Conference took note of the statements by the Delegations of the 
United Kingdom and of Israel, as set out in Appendix 3 to this Final Act. 


IN WITNESS WHEREOF the following Representatives, duly accredited, 
affixed their signatures to this Final Act. 


DONE IN THE HAGUE, the thirtieth day of March in the year nineteen 
hundred and sixty, in the English and French languages, in separate copies 
which shall be deposited in the Archives of the International Civil Aviation 
Organization. It shall be the responsibility of the Council of the Organiza- 
tion to resolve any difference of interpretation arising between the English 
and French texts. Certified copies of this Final Act, together with its 
translation into the Spanish language which shall be prepared by the ICAO 
Secretariat, shall be transmitted by the Secretary General of the Organiza- 
tion to each of the Governments represented at the Conference. 
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THEORETICAL 
Btotes RESPONSIBILITES Actual operation | Excess of Delicus 1959 actual Exact Pastial ceimbur- Balance of Sharing of total | Sharing of tou) 
fa Vessls Operation ia cost per vessel | value of excess | cement of excess | cacess operation ia Col. & te Col. 9 
Vesscls operation operation (85% | (15% of Col. 7) | savage: cash emcage oll 
‘Total 21 Vesscle| Adjusied to a+ () — 0) (5) = (6) of Col. 7) contributors Eusopean Stotes 
for the Network] totel of 10 (Col. 3 cul. 3 
wessele for Eure- & 100.116)? (~ col. ) 
peen Stoves 
' 2 3 4 s 6 7 8 9 0 a“ 
Belgium 0.8190 0.6461 —0.6461 —t 64,685 —t 4614 
0.4809 0.3794 —0.379%4 — 37,984 — 2710 
Israel 0.2121 0.1673 —0.1673 — 16,750 — 1195 
i 0.6195 0.4887 —0.4887 — 18,927 — 349 
Switzerland 0.6909 0.5451 —0.5451 — $4573 — 3893 
(2.8224) (2.2266) (—2.2266) (£222,919) | (—£15,902) 
Germany 1.1865 0.9361 —0.9%61 —£ 93,719 —L 6,686 
Ireland 0.3276 0.2584 —0.2584 — 25870 | — 1845 
(1.5141) (1.1945) (—1.1945) (£119,589) | (—£ 8,531) 
France 1.5606 1.2359 2.0000 -+0.7641 £150,000 ! “}-L014,615 +£ 97,423 +£17,192 — —{£ 8827 
Netherlands 1.6228 1.4381 2.0000 40.5619 115,915 + 65,133 + 55.363 + 9,770 = — 10,271 
Norway/Sweden 1.2810 1.0106 2.0000 40.9894 96,557 + 95,533 {- 81,203 + 14,330 o- — 7217 
United Kingdom 2.6812 2.2780 4.0000 +1.7270 116,299 + 200.848 + 470,721 4- 3.127 _ -- 16,234 
(7.5516) (5.9576) 10.0000 | (-+4.0424) (— £42,549) 
Iceland 0.3339 0.2034 0.2034 —{ 26,370 =-C 1.881 
Spaia 0.4536 0.3579 —0.3579 — 35.632 — 2556 
(0.7875) (0.6213) (—0.6213) (--£ 62.202) | (—£ 4.437) 
TOTAL 12.6756 10.0000 0.0000 +£476,129 4-£404,710 AX71419 ~~ £404,710 "71,419 | 
Notes: bins 4 cash equivalent thus spgied to ' These amounts consist of the following 
© contributors (£ 107,258) cun 
1 Limited to a ce of £ 150,000 per i (a) (b) (c) 
mere oh be ap rn yrs a santa Cok 13 (h. 408500) Ey States Percentage Article TH (1) Geman and Irish 
£ 154,971 per vessel total deficit operation in Col. § Allocation Contrib Contrib 
* ‘This amount has been arrived at by ast France 24.7942% £ 63,136 £ 33871 
divid the total sum jn Col. 8 Netherlands 11.4106 29,056 15,588 
(£ 404.710) by the total excess ves- Norway /Sweden 20.7374 52,806 28,329 
eels in Col. 5 (4.0424). United Kingdom 43.0578 109,644 58.819 
100.0000%, £254,642 £136,607 


(NB—This Final Act was signed at The Hague on 30 March 1960 by 
delegates from all of the countries mentioned at the outset except Italy; the 
Chief Delegate of Italy having indicated that that country’s Council Member 
would no doubt be duly accredited to affix his signature on behalf of his 
government within the very near future.) 


APPENDIX 2 


FIFTH CONFERENCE ON NORTH ATLANTIC OCEAN STATIONS 
List No. 4 of NAOS-V working papers arranged in sequence 


WORKING PAPERS 1-48 








Working Agenda Subject Submitted 
Paper No. Item by 
| — Final Agenda Secretariat 
2 1 Review of Transactions under the exist- 
and add. 1 ing scheme Secretariat 
3 1 ‘Illustration of the effect of increasing the 
Standard Operating Cost of £75,000 Secretariat 
4 1 Revised method of Cash Adjustments 
and add. 1 supplemented by special allocation under 
Article XII Secretariat 
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CASH ADJUSTMENT FOR 8th YEAR 


89 













































































Payment to Commen 
Rights ® receive} Obligations to Percentayes foe | Shares in the | Resultant con- Allocation of | Contributions of | ¢ Ty the balance} Distcibution of the Common | Piaal coatribu- 
{Ca poy (Col. 10 +] sharing the theoretical tlbutions of Iceland's and | coimbursements Cal German aes Fuad amongst bull teas oc seia- 
Cal. 11) Cot. 1198 Spanish aad obligations of | reimbursements | Spaie's actual (16 + 17) Spanish aad leelaadic (€ 79,535) © burecm cate 
leelandic coa- Icelend oad for the Sth year contributions jail (16419-4213) 
tcibutions Spale (13 + 15) oF (£ 31.000) = 
(6 66.699) (12 + 15) =£ 68.323) 
n i} } “ is ity (17) u ” a 2 
—f£ 69,299 6.88929 —f 4,591 —£ 73,890 4-£ 2,136 —£ 71,754 —£ 4,707 10% +E 3,261 —£ 73.200 
— 106% 4.0452 — 2695 — 43,38 + 1.254 — 42,135 — 2,764 41 + 1917 | — 42,982 
— 17,945 1.7841 — 1,189 — 19,14 + 553 — 18,581 — 41,219 06 + 6843 | — 18,957 
— $2,417 $.2111 — 3473 — 55,890 + 1615 — 54,275 — 3,560 .10 t 2,466 | — 55,369 
— 88, 5.8117 — 3873 — 62,339 + 1,802 — 60,537 — 3971 46 2.752 | — 61.756 
(£238,821) | (23.7413%) | (—£15.821) | (—£254,642) | (+8 7.369) | (—£247,282) (—£16,221) (14.13) (+£11,239) | (—£252,269) 
—£100,405 9.9806% —f£ 6.651 —£107,056 +£ 3.0% —£103,962 —t£ 6,819 5.94 Bs 4,724 | —£106,057 
— 27,715 2.7557 — 1836 — 29,551 + 654 — 28,697 — 1,883 1.64 1,304 — 29,276 
(—£128,120) | (12.7363%) (—£ 8,487) | (—£136,607) | (-+£ 3,948) | (—£132,659) (—£ 8,702) (7.58) (+£ 6,028) | (—£135,333) 
4+£105,788 13.1779% --£ 8,781 +£ 97,007 +£ 4,085 -1: £101,092 « —£ 9,003 7.84 +£ 6,235 “+X 98,324 
+ 54.862 15.3330 -- 10,218 + 44,644 “++ 4,753 + 49,397 — 10,476 9.12 ‘+ 7.254 + 46,175 
t 88.316 10.7755 — 7,181 + 81,135*) -F 3,34 + 84,476 — 7,3%2 641 + 5098 + 82.212 
184,614 24.2360 — 16,151 + 168,463 + 7,513 + 175,976 — 16,559 14.42 + 11,469 + 170,886 
(63.5224%) (—£42,331) | (-4+-£391,249) | (-F£19,692) | (-1-£410,941) (—£43.400) (37.79) (--£30,056) (+£397,597) 
—£ 28,251 0 0 0 —L 6.000 --£ 6,000 0 0 —£ 6,000 
— 38,388 0 D 0 0 popes 25.00 Shas! 25.000 mn i 0 a h £ 25,000 
(--£ 66,639) (0) (0) (0) (—£31,000) | (-- £31,000) (0) (0) (--£ 31,000) 
+£433.580 —£433.580 | 100.0000% —£66,639 (0) (0) 0 (—£68,323) (59.50) (-+- £47,323) | (—£ 21,000) 
Contributions calculated from “cash Canada 0 5.11% A+£ 4.064 | 42 4.064 
(4) cquivalent™ in note *: : ESS = 0 44.93 + 27,782 | -4- 27,782 
Total Australia Veaen a —t 7,819 0 0.46 | 6 | — 7,453 
(bd) +: (c) £ 107.258 p.v. x 0.0729 = £7,819 enezucla - 0 0 0 — 3393 
£107 258 0.0364 = £ 3,904 
4 Gace ee VOTAL —£ 11,212 (—168,323) 10.00% +179595 | £ 0 
81,135 £ 107,258 p.v. x 0.0331 = £3,550 
168,463 Mexico : 
mia Ace tga x 0.0696 = £7.465 « Tt Connen Pond ts omens a (£7,819) and Venezucla (£ 3.393 — 
. el ue’ a in u le . Tt ° 
£ 107,258 p.v. x 0.0447 = £ 4,794 red the conuubniana of y one psemen e vanes laaiune 
Working Agenda Subject Submitted 
Paper No. Item by 
5 1 Review of Operating Costs of NAOS 
and add. 1 Vessels Secretariat 
6 2 Re-arrangement of operating responsibili- 
ties at Stations “A,” “I,” “J,” “K,” “H” Secretariat 
(| 2 = Re-allocation of Financial Responsibilities 
and add. 1 related to the operation of Stations “A,” 
” e 
?“9 “a” _—* “M Secretariat 
8 — List No. 1 of NAOS Working Papers 
arranged in sequence (Working Papers 
1-8) Secretariat 
9 1 Sharing of Costs of Operating ten NAOS 
Vessels Netherlands 
10 — Comments concerning Rules of Procedure 
and Organization of the Meeting Secretariat 
11 1 Information on Crossings of the North 
Atlantic by Civil Aircraft during the 
Calendar Year 1959 Secretariat 
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Working 
Paper No. 


Agenda Subject 


Item 


Submitted 
by 





12 
and add. 1 


13 
14 

and add. 1 
15 


16 
and Corr. 1 


17 


18 
19 


20 


21 
22 


27 


28 


and Corr. 1 


29 
30 


Reproduction of Statements of Actual 
Costs of Operating European Ocean Sta- 
tion Vessels for the Calendar Year 1959 
List No. 2 of NAOS Working Papers 
arranged in sequence (Working Papers 
1-13) 

Alternative Method for the Sharing of 
Costs of operating ten NAOS Vessels 
Method for the sharing of cost of oper- 
ating ten European NAOS Vessels 
Comparison of the Swedish, the Nether- 
lands’, and the Secretariat Proposals with 
the existing Method of Cash Adjustment 
Review of transactions under the Exist- 
ing Scheme 

Receipt of Communication from Spain 
United States/Canadian shares of cash 
allocation under Article XII 

Extent of Reimbursement of the Operat- 
ing States for the 8th Year 

Cash Equivalent of a Vessel 

Extracts from JS-WP/348, NAOS/61 of 
30 August 1957 

Re-allocation of Ireland’s non-aeronautical 
benefit 

List No. 3 of NAOS-V Working Papers 
arranged in sequence (Working Papers 
1 - 24) 

“Cash Equivalents” for the existing 
scheme and for the Swedish Proposal for 
the 8th Year 

Calculation of Cash Equivalents for Cash 
Contributors and Operators for the 8th 
Year, on the basis of Principles expressed 
in NAOS-V-WP/9 assuming the same 
main grouping of States as in the Swedish 
Proposal 

Report of the September 1958 Meeting of 
the Advisory Committeee of European 
operating States 

Increase of Uniform Standard Operating 
Costs (8th Year) to £95,000 coupled with 
a First Allocation under Article XII to 
existing Article III, Paras. 1 and 2 States 
of an Amount equivalent to the Shortfall 
of Article III, Bara. 3 States 

Summary Recoyd—First Plenary Meeting 
Summary Record — Second Plenary 
Meeting 


Secretariat 


Secretariat 
Sweden 


Netherlands 


Secretariat 


Ireland 
Chairman 


Secretariat 


Secretariat 
Secretariat 


Secretariat 


Secretariat 


Secretariat 


Secretariat 


Netherlands 


Secretariat 


Secretariat 
Secretariat 


Secretariat 
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Working Agenda Subject Submitted 
Paper No. Item by 
31 Summary Record — Third Plenary 
Meeting Secretariat 
32 Summary Record — Fourth Plenary 
Meeting Secretariat 
33 Percentage Increases (+) and Decrease 
(—) in Contributions or Reimbursements 
for each State under Three Different 
Methods of Cash Adjustment as appear- 
ing in WP/16 Netherlands 
34 Joint Proposal for the Grouping of States 
and add. 1 and the Sharing of Costs under the NAOS 
add. 2, Scheme France and 
add 2 United 
Corr. 1 Kingdom 
35 Report of the Ad Hoc Working Group on Chairman, 
Costs Ad Hoc 
Working 
Group on 
Costs 
36 Possibility of signing some Document at 
the end of the Conference incorporating 
the results of the Meeting Chairman 
37 Statement made by the Observer from 
Mexico at the 8th Plenary Meeting Mexico 
38 Statement on Principles in Joint Support 
Schemes Netherlands 
39 Statement on Points of Objection to 
WP/28 Netherlands 
40 Summary Record—Fifth Plenary Meeting Secretariat 
41 Summary Record—Sixth Plenary Meeting Secretariat 
42 Statement on the Possibility to avoid di- 
viding Participating States in the NAOS 
Scheme in too many Groups and to avoid 
splitting of the States in Article III, 
Article XII and Article XVII Categories Netherlands 
43 Report of the Drafting Committee con- Chairman of 
taining a Second Draft Final Act Drafting 
Committee 
44 Summary Record — Seventh Plenary 
Meeting Secretariat 
45 Summary Record — Eighth Plenary 
Meeting Secretariat 
46 Summary Record — Ninth Plenary 
Meeting Secretariat 
47 Summary Record — Tenth Plenary 
Meeting Secretariat 
48 List No. 4 of NAOS-V Working Papers 
arranged in sequence (Working Papers 
1- 48) Secretariat 
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APPENDIX 3 
STATEMENTS BY DELEGATIONS 


Statement by the United Kingdom Delegation 


In connexion with Recommendations Nos. 2 (d) and (4 of the Final Act 
the United Kingdom Delegation wishes to state that they are already com- 
mitted to a programme to replace their three remaining “Flower” class 
vessels by “Castle” class vessels and that contracts are already signed or in 
preparation for the work involved. In view of this the United Kingdom finds 
itself unable to implement these recommendations as regards these three 
replacement vessels but it will act in the spirit of these recommendations as 
far as possible and will circulate the relevant information on the United | 
Kingdom’s replacement programme to all concerned in the very near future. 
















































Statement by the Delegation of Israel 


The Government of Israel has viewed with concern the decision taken by 
the Council of ICAO on 11 June 1959 that the Agenda for the Fifth Con- 
ference on North Atlantic Ocean Stations—as accepted by the Council— 
would be final and could not be amended by the voting members of this | 
Conference. This decision has no basis in the North Atlantic Ocean Stations 
Agreement and does not bind the signatory and acceding States to that 
Agreement. The Government of Israel wishes to place on record that it does 
not consider itself bound by the Council’s decision nor will consider it a 
precedent for future meetings of parties to the North Atlantic Ocean Stations 
Agreement. 


STATUS OF CHICAGO CONVENTION 


77 States have now deposited their instruments of adherence to the Con- 
vention on International Civil Aviation with the addition of Cameroun, the 
Republic of Panama and Yugoslavia, and have become members of ICAO, a 
Specialized Agency of the United Nations with headquarters in Montreal. 


II. INTERNATIONAL AIR TRANSPORT ASSOCIATION 


IATA TRAFFIC CONFERENCES—PARIS 


A special meeting of the scheduled airlines at Paris in February reached 
widespread agreement on international fares which have provided reduced 
rates on low-fare services, as well as special excursion and group travel dis- 
counts on many inter-continental routes. 

Members of the [ATA Traffic Conferences have also agreed on a simplified 
two-tier fare structure for most of the world; and on basic seating configura- 
tion for the new jet aircraft which will generally eliminate berths and 
sleeper-type seats. 

During the worldwide transition to jet aircraft, propeller-driven services 
will be permitted to offer reduced fares or more liberal seating arrangements. 

The agreements become effective at various dates from May 1 to Octo- 
ber 1. They resolve all matters left open by the normal IATA Traffic Con- 
ference session at Honolulu in the Fall of 1959, except for fares on 
transpacific services. 

In future, airlines will generally offer only two classes of service on 
international routes, a first class and a low-fare service which will be called 
either economy or tourist, depending on the area concerned. De luxe services 
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will be abandoned and the present intermediate tourist service over the 
North Atlantic will be dropped on July 1. 

A principal feature of the North Atlantic fares agreement is a special 
17-day round trip economy excursion to be offered between October 1 and 
March 31 at a basic New York-London fare of $350 in jets and $320 in 
propeller-driven aircraft. Fares between other points on the two sides of the 
Atlantic will vary from this base, with the Montreal-London excursion fare 
going down to $299 in propeller-aircraft, 

It was pointed out that these round trip fares are lower than the lowest 
available standard one way fare between the same points ten years ago and 
airlines hope they will prove attractive to mass traffic in the off-season. 

The North Atlantic first class fare has been agreed at $500 one way 
between New York and London in jet aircraft with normal first class seating 
and in propeller aircraft with sleeper-type seats. There will be another first 
class fare of $440 one way in propeller aircraft offering the usual 4-abreast 
seating with 42-inch pitch. 

The North Atlantic tourist fares will be discontinued and the low fare 
service will be on the economy class, with a basic New York-London one 
way fare of $270 in the jets. The Montreal-London jet fare in economy class, 
one way, will be $254. Economy class in propeller aircraft will be lower, 
taking reductions of $20 one way and $36 round trip during the high season 
from May 1 to September 30, and $30 one way and $54 round trip in the 
off season. Present North Atlantic family fare reductions for off-season 
travel on both jet and propeller services will be continued. 

On the mid-Atlantic route, the present fare structure will be continued 
with some slight modification until October 1. After that date, deluxe 
services will be discontinued; and standard first class fares will apply to 
both jets and to propeller aircraft with sleeper-type seating, with a lower 
first-class fare for propeller aircraft in normal first class configuration. 

The present tourist service will end on this route on October 1 to be 
replaced by an economy class offering much the same conditions on fares 
as much as 16 per cent less. Economy fares in propeller-driven aircraft will 
be at least $30 one way less than in the jets. 

Between Europe, the Far East and Asia fares will remain unchanged 
until October 1, when first class fares will be raised by a small percentage 
and low-fare services cut by 6 to 10 per cent over the same sectors. The low 
fare services will be renamed economy class as from October 1. Fares for 
jet and propeller services will be the same but propeller aircraft will offer 
more liberal seating arrangements. 

On this route group travel reductions of 22 percent off normal fares will 
be offered from May 1 for parties of six or more traveling on inclusive tours 
from Europe to India, Pakistan, Ceylon and Nepal. 

Between Europe and Africa, first class fares will be raised on October 1 
by amounts up to 10 per cent, but tourist fares will come down by about the 
same amount, varying as between points. In addition, there will be special 
round trip excursions, valid for 90 days at fares 16 per cent below tourist 
for travel from the Union of South Africa to points in Europe, and from the 
United Kingdom and Northern Ireland to South Africa. 

In the Far East and Australian area the existing structure of first and 
tourist class fares will be continued with minor adjustments. 

In the Pacific it was not possible to reach full agreement on fares. In most 
cases, existing fares agreements there expired on March 81st. 

It was reported that the high speed and shorter journey time of the jets 
make berths and sleeper seats unnecessary, but that where the same fare is 
charged, propeller driven aircraft should as a matter of principle offer more 
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spacious configuration. The norm for economy seating in the large jets is 
set at six seats abreast at a 34-inch pitch with five seats abreast in the Comet. 

It was realized that under the new two-tier structure so-called economy 
and tourist services would actually be much the same and the airlines found 
it difficult to select one term for this low-fare service which would be applica- 
ble worldwide. They therefore agreed that for the time being, the term 
tourist would be retained in some areas, while in others carriers had the 
option of using either. The Paris agreements do not affect fares within the 
Western Hemisphere in and between Europe and the Middle East, or across 
the South Atlantic since these had been agreed at Honolulu to be effective 
on April 1. Cargo rates were similarly closed at the earlier Conference. 


IATA CLEARING HOUSE REPORT FOR 1959 


International airline transactions put through the IATA Clearing House 
broke the billion dollar a year mark in 1959, the International Air Transport 
Association announced. 

Total turnover for the year was $1,013,911,000, a record for the 13-year 
operation of the Clearing House and 24 per cent over the 1958 peak of 
$820,663,000. 

Total turnover for the 13-year lifetime of the IATA clearing facility 
amounts to $4,650,000,000. 

The Clearing House settles interline accounts between the airlines in 
both dollars and sterling by offsetting members’ counterclaims upon one 
another. This process eliminated the need for cash payment of 89.4 per cent 
of the value of all transactions cleared through IATA during 1959. 

Offset of individual member’s monthly clearance exceeded 99 per cent 
in 22 cases last year. In four of these, the offset was 99.8 per cent or better. 

The most striking case was an offset of 99.9 per cent in May whereby 
one airline’s turnover of £30,577 was settled by the single payment of £1. 
While this clearance was modest in total its offset ratio represents the 
nearest approach to infinity the Clearing House has ever had. The clearance 
covered transactions between the airline concerned and 38 others and in- 
volved 20 payments and 18 collections to a total of £12,609 in 22 different 
currencies. The single payment of £1 eliminated all such separate 
transactions. 

On January 1 of this year the Clearing House handled clearances for 73 
of IATA’s 90 member airlines, as compared to 67 out of the 87 IATA 
members who were customers on January 1, 1959. 

The total number of accounts for which clearing facilities were provided 
during the year swelled from 94 to 99. This includes the 73 IATA members, 
22 U.S. domestic carriers served by inter-clearance arrangements with the 
Airlines Clearing House Inc. in the United States and 4 special accounts. 

Inter-clearance with ACH totalled $36,202,565 for the year, up 15 per 
cent from the 1958 total of $31,468,594. The high offset over the 12 months 
averaged 96 per cent on these inter-clearances and in three of the months 
there were offsets of 99 per cent or over, i.e. where the actual cash 
transferred was either 1 per cent or less of a very large inter-clearance. 

Inter-clearance eliminates about 1,000 separate claims a month, which 
would otherwise be raised between the individual members of the two 
clearing houses; on an average, counter claims are raised monthly between 
about 80 carriers of the 95 joint membership, 

















INTERNATIONAL 


lil. UNITED NATIONS 


INTERNATIONAL CO-OPERATION IN THE PEACEFUL USES OF 
OUTER SPACE 


The General Assembly, at its 14th Session in Geneva adopted a Resolu- 
tion entitled “International Co-operation in the Peaceful Uses of Outer 
Space.” This Resolution established a Committee of 24 States to “review, as 
appropriate, the area of international co-operation, and to study practical 
and feasible means for giving effect to programmes in the peaceful uses of 
outer space which could appropriately be undertaken under United Stations 
auspices.” It will be noted that under subparagraph b) of paragraph 1 of the 
resolution, the new Committee is charged with studying the nature of the 
legal problems which may arise from the exploration of outer space. 

Part B of the Resolution refers to the convening, in 1960 or 1961, of an 
international scientific conference for the exchange of experience in the 
peaceful use of outer space. Though the Resolution does not say whether 
specialized agencies are to be invited to the conference, it appears to be 
implied in the penultimate paragraph of the Resolution that they will be 
asked to be represented since the Committee is to make proposals for the 
convening of such a conference in consultation with the Secretary-General 
and in co-operation with appropriate specialized agencies. 

The Resolution is as follows: 


RESOLUTION 1472 (XIV) 


The General Assembly, 


Recognizing the common interest of mankind as a whole in furthering the 
peaceful use of outer space, 

Believing that the exploration and use of outer space should be only for 
the betterment of mankind and to the benefit of States irrespective of the 
stage of their economic or scientific development, 

Desiring to avoid the extension of present national rivalries into this 
new field, 

Recognizing the great importance of international co-operation in the 
exploration and exploitation of outer space for peaceful purposes, 

Noting the continuing programmes of scientific co-operation in the ex- 
ploration of outer space being undertaken by the international scientific 
community, 

Believing also that the United Nations should promote international co- 
operation in the peaceful uses of outer space, 

1. Establishes a Committee on the Peaceful Uses of Outer Space, con- 
sisting of Albania, Argentina, Australia, Austria, Belgium, Brazil, Bulgaria, 
Canada, Czechoslovakia, France, Hungary, India, Italy, Japan, Lebanon, 
Mexico, Poland, Romania, Sweden, the Union of Soviet Socialist Republics, 
the United Arab Republic, the United Kingdom of Great Britain and 
Northern Ireland and the United States of America, whose members will 
serve for the years 1960 and 1961, and requests the Committee: 

(a) To review, as appropriate, the area of international co-operation, 
and to study practical and feasible means for giving effect to programmes in 
the peaceful uses of outer space which could appropriately be undertaken 
under United Nations auspices, including, inter alia: 


(i) Assistance for the continuation on a permanent basis of the re- 
search on outer space carried on within the framework of the 
International Geophysical Year ; 
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(ii) Organization of the mutual exchange and dissemination of informa- 
tion on outer space research; 

(iii) Encouragement of national research programmes for the study of 
outer space, and the rendering of all possible assistance and help 
towards their realization; 

(b) To study the nature of legal problems which may arise from the 

exploration of outer space; 

2. Requests the Committee to submit reports on its activities to the 

subsequent sessions of the General Assembly. 


B 


The General Assembly, 

Noting with satisfaction the successes of great significance to mankind 
that have been attained in the exploration of outer space in the form of the 
recent launching of artificial earth satellites and space rockets, 

Attaching great importance to a broad development of international co- 
operation in the peaceful uses of outer space in the interests of the develop- 
ment of science and the improvement of the well-being of peoples, 

1. Decides to convene in 1960 or 1961, under the auspices of the United 
Nations, an international scientific conference of interested Members of the 
United Nations and members of the specialized agencies for the exchange of 
experience in the peaceful uses of outer space; 

2. Requests the Committee on the Peaceful Uses of Outer Space, estab- 
lished in Resolution A above, in consultation with the Secretary-General 
and in co-operation with the appropriate specialized agencies, to work out 
proposals with regard to the convening of such a conference; 


3. Requests the Secretary-General, in accordance with the conclusions 
of the Committee, to make the necessary organizational arrangements for 
holding the conference. 


IV. INTERNATIONAL UNION OF OFFICIAL 
TRAVEL ORGANIZATIONS (IUTO) 


Arising from the report of the Technical Commission on the Elimination 
of Travel Barriers to the XIVth International Conference and General 
Assembly held in Manila, 20-26 November, 1959, the Assembly adopted a 
resolution which, inter alia, opposes the use of frontier formalities or 
clearance documents for obtaining statistical data; opposes the imposition 
of taxes on tourists and draws attention to the need for satisfactory arrange- 
ments and facilities at ports of entry to ensure speedy clearance of inter- 
national travelers, Improvement in certain facilities provided for transit 
passengers at airports was indicated in a progress report presented to the 
Technical Commission on Travel Development. In approving the report of 
this Commission, the Assembly adopted a resolution which contains a clause 
recommending that organizations which carry out technical assistance pro- 
grammes should give greater importance and priority to travel development 
projects. 

The Assembly adopted a resolution expressing satisfaction with the action 
taken by the Economic and Social Council on IUOTO’s proposal for the con- 
vening of an international conference on passports, visas and other frontier 
formalities. The resolution requested the UN Secretary-General to pursue 
further the technical studies in this field and to make recommendations for 
the development of international travel and tourism “including the desir- 
ability of convening an international diplomatic conference of these subjects.” 
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V. INTER-GOVERNMENTAL MARITIME CONSULTATIVE 
ORGANIZATION (IMCO) 


The Second Session, Maritime Safety Committee, held in London, Novem- 
ber 23-25, 1959, was principally concerned with preparations for the 1960 
Conference on Safety of Life at Sea (SOLAS). The following matters were 


discussed : 


(1) Co-ordination of Safety of Life at Sea and in the Air 

It was agreed to establish a working group consisting of representatives 
of IMCO, ICAO, ITU and WMO as the best way of making progress in 
the implementation of recommendation 23 of the 1948 Safety of Life 
at Sea Conference (on co-ordination of safety of life at sea and in the 
air). It was considered that matters relating to the composition and 
terms of reference of the group, which would not be convened until 
after the 1960 “SOLAS” Conference, would be further discussed 
amongst the four agencies. 


Relations with Inter-Governmental Organizations 

The Committee agreed that the Secretariat should maintain close liaison 
of an informal character with certain other inter-governmental or- 
ganizations, inviting their representatives to meetings of the Maritime 
Safety Committee in which they might be interested and attending 
appropriate meetings of other agencies; ITU resolution 196 should be 
adopted as the basis on which to develop informal contacts and co- 
operation with ICAO, WMO and ITU. 


International Code of Signals 

The Committee considered the action to be taken as a result of the 
transfer to IMCO of the functions of the Standing Committee on the 
International Code of Signals. Though the Code is principally of interest 
to mariners, certain aspects of it require attention by other organizations 
and it was agreed that the Secretary General of IMCO should request 
IMCO members and the WHO, ITU, WMO and ICAO to submit any 
changes and additions to the Code they consider necessary. The 1960 
SOLAS Conference was also to be invited to suggest changes necessary 
to meet the requirements of mariners. Following these consultations a 
Sub-Committee, composed of national experts, should then be established 
to review and revise the Code of Signals with the assistance of other 
specialized agencies. The Committee was also informed that the ITU 
Administrative Radio Conference was considering a proposal for an 
international code for radio-telephony (also to be submitted to the 1960 
SOLAS Conference) and that IMCO would be asked to take the proposed 
code into account in connection with the revision of the International 
Code of Signals and collaborate with ICAO in assessing the suitability 
of that part of the Code intended for use between ships and aircraft 
in emergency. 


VI. WORLD HEALTH ORGANIZATION (WHO) 


The Committee on International Quarantine during its meeting in Geneva, 
26-30 October, 1959, discussed the following matters of interest: 


Disinsectization of Aircraft 


The Committee noted that a WHO Expert Committee on Aircraft Dis- 
insectization has been established and is to meet for the first time in 1960 
before the next regular meeting of the Quarantine Committee. The Expert 
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Committee will receive a report from a special consultant and is expected to 
be able to make recommendations for satisfactory disinsectization of aircraft 
in flight. The Committee also noted that while, pursuant to Article 73 of the 
Internation! Sanitary Regulations, States “may accept the disinsecting in 
flight of the parts of the aircraft which can be so disinsected” (and a number 
of States do so), the past expression of opinion of a WHO Expert Committee 
on Insecticides has been to the effect that disinsectization in flight should not 
be recognized because its effectiveness might not equal that of disinsectiza- 
tion on the ground and because adequate disinsectization in flight might 
cause more than a minimum of discomfort to passengers. However, pending 
completion of studies on this matter, the Quarantine Committee has not 
found it desirable to amend the above-mentioned Article 73, the retention of 
which in its present form is important from the ICAO Facilitation viewpoint. 


Amendment of Health Portion of the General Declaration 


The ICAO proposals for amendment of the health portion of the General 
Declaration were discussed and approved but the Committee considered that 
information should also be provided on “those cases of illness disembarked 
during the flight.” 


Mecca Pilgrimage 

The Committee considered ‘possible action to avoid the recurrence of 
excessively stringent precautionary health measures on international air 
traffic in connection with the Mecca Pilgrimage. 





DIGEST OF RECENT CASES 


AIRLINE EMPLOYEES — RAILWAY LABOR ACT — 
MINOR DISPUTE 


Northwest Airlines, Inc. v. International Association of Machinists 
6 CCH Aviation Law Rep. 17,835 (D.C. Minn. Dec. 23, 1959) 

A dispute arose between plaintiff airline and a class of flight engineers 
represented by defendant union, over the interpretation of a flight engineers’ 
collective bargaining agreement in its application to employment of such 
engineers on Electra airplanes. The defendant union induced the flight 
engineers to refuse to work on such aircraft, and refused to utilize the 
collective bargaining agreement’s detailed procedure for settling disputes. 
The court held the dispute to be a “minor” one, and hence the defendant’s 
action was in violation of the Railway Labor Act. Since the airline complied 
in good faith with the Act’s provisions, the court felt that the union’s 
conduct in perpetuating the dispute and causing the airline irreparable 
injury warranted injunctive relief. As the Norris-La Guardia Act was not 
applicable to the acts and conduct of the defendants in this case, a prelimi- 
nary injunction was issued restraining the union from striking or from 
inducing employees to engage in a concerted refusal to work. 


PLANE COLLISION — WRONGFUL DEATH — FEDERAL TORT 
CLAIMS ACT — RECOVERY AGAINST GOVERNMENT AND 
AIRLINE — FAILURE TO ITEMIZE DAMAGES 


Cook v. United States 
6 CCH Aviation Law Rep. 17,818 (U.S.C.A. 2d Cir. Jan. 19, 1960) 

Plaintiff executors instituted two wrongful death actions in Connecticut 
on behalf of decedent who was killed in an aircraft collision in Virginia. 
One action was brought against the airline under the District of Columbia 
wrongful death statute and judgment was obtained in the amount of $37,820. 
The other action was brought against the United States under the Federal 
Tort Claims Act, and the District of Columbia court awarded damages of 
$15,000, the maximum amount permitted by the applicable Virginia wrong- 
ful death statute. Plaintiffs appealed because the court refused to itemize 
the damages for loss of consortium and solatium for which the Virginia 
statute provided. The appellate court, denying the appeal, held that the 
Virginia statutory limitation applies here, and as the recovery already 
equals this amount, itemizing the damages would amount to a useless gesture. 


CAB ORDERS — JUDICIAL REVIEW — AREA ROUTE 
PROCEEDING — MUTUAL EXCLUSIVITY OF APPLICATIONS — 
EXPANSION OF PROCEEDING 


Delta Airlines, Inc. v. Civil Aeronautics Board 

6 CCH Aviation Law Rep. 17,770 (U.S.C.A. D.C. Cir. Dec. 10, 1959) 

An order of the CAB extended an air carrier’s route from the West 
Coast through St. Louis to Miami, when there was already in existence a 
southern transcontinental three carrier interchange service. This action was 
taken in an area route proceeding in which the CAB had confined itself to 
area limitations, and therefore was an expansion into a transcontinental 
route proceeding. Applicants for transcontinental routes in another pending 
proceeding were denied a fair hearing on their applications. The court set 
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aside the order of the CAB as it was in direct contravention of the Ash- 
backer doctrine which holds that where two or more pending applications 
are mutually exclusive, both must be accorded a hearing before an award 
can be made. 


CONDEMNATION — EASEMENTS — AIR FORCE BASE — 
CLEARANCE OR OBSTRUCTION — AVIGATION 


United States v. Brondum 
6 CCH Aviation Law Rep. 17,767 (U.S.C.A. 5th Cir. Dec. 8, 1959) 

The United States instituted condemnation proceedings to acquire an 
easement affecting land belonging to plaintiff land owner which was situated 
near an air force base. The declaration of taking specified the right only to 
keep certain land clear of obstructions in order to maintain a minimum 
glide angle without the right to fly over such land. The court held that this 
taking was clearly a clearance or obstruction easement rather than an aviga- 
tion easement, and hence found the trial court in error in their instructions 
to the jury that an avigation easement was the type granted to the plaintiff 
in these circumstances. Rather than affirming the court’s action, which in 
effect amounted to compelling the United States to take an avigation ease- 
ment, the court reversed and remanded the case. 


RAILWAY LABOR ACT — SYSTEM BOARD OF 
ADJUSTMENT — JURISDICTION 


Metcalf v. National Airlines, Inc. 
6 CCH Aviation Law Rep. 17,760 (U.S.C.A. 5th Cir. Dec. 1, 1959) 


Plaintiff airline employee sued in a federal district court to enforce an 
award of an airline system board of adjustment granted to him as a result 
of a breach of the collective bargaining agreement between defendant airline 
and its employees. The court held that it had no authority under the Railway 
Labor Act to enforce such an award even though the Act does confer author- 
ity on federal courts to enforce awards of the National Railroad Adjustment 
Board. The court went on to say however, that a state court would have 
jurisdiction to grant such relief but must apply the federal law which con- 
trols the claim. 


PRACTICE AND PROCEDURE — EQUITY ACTIONS AGAINST 
AIRLINE — PUNITIVE DAMAGES 


McManus v. Capital Airlines 
6 CCH Aviation Law Rep. 17,744 (N.Y. Nov. 19, 1959) 


Without discussing the factual situation of the case, the court stated 
that punitive damages are not given in an equity action against an airline. 
Further, punitive damages do not constitute a separate cause of action; they 
merely constitute an element of the single total claim for damages and can 
never even be considered until compensatory damages have been established. 


AIRPORT INJURIES — GOVERNMENTAL V. PROPRIETARY 
FUNCTION — STATUTE OF LIMITATIONS 


Marks v, City of Battle Creek, Mich. 
6 CCH Aviation Law Rep. 17,740 (Mich. Nov. 25, 1959) 
Plaintiff was injured while attending an air show put on by the defend- 
ant, but had his damage action denied under a city ordinance which had the 
effect of shortening the statutory period in which claims may be brought 
by requiring the claimants to give the city a reasonable time to investigate 
and pass upon the claim. The court held that the city is engaged in a pro- 
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prietary function here and thus cannot give itself advantages which private 
individuals do not possess. Accordingly, they held that the ordinance was 
applicable only when the plaintiff was engaged in a governmental function. 


ADMINISTRATIVE AGENCIES — NATIONAL DEFENSE — 
. AIRCRAFT RADIO FREQUENCIES — TREATY OBLIGATIONS 
Bendix Aviation Corp. v. Federal Communications Commission 
6 CCH Aviation Law Rep. 17,725 (U.S.C.A. D.C. Cir. Nov. 18, 1959) 
The Commission, without complying with the public notice requirements 
of the Administrative Procedure Act, made certain changes in its rules 
whereby many bands of frequencies were reassigned for government use 
to fill certain essential radiopositioning requirements. In accordance with 
these changes, plaintiff aircraft manufacturer’s petition for authority to 
experimentally use a certain radio frequency for the development of an 
airborne aircraft collision avoidance system was denied without a hearing. 
The actions of the Commission were upheld by the court on the ground that 
the Commission had authority to change its rules to meet the requirements 
of the federal government, especially when the action taken is in the interest 
of national defense, and in view of the international political climate and 
the advent of the space age. Moreover, the allocation of frequencies for 
exclusive government use in radiopositioning is not in conflict with treaty 
obligations of the United States since such allocations for aeronautical radio- 
navigation under such treaty were temporary and exclusively for altimeters. 


INSURANCE — SONIC BOOM FROM JET AIRCRAFT — 
AIRCRAFT COVERAGE 
Firemen’s Insurance Co. v. Alexander 
6 CCH Aviation Law Rep. 17,711 (Texas Oct. 1, 1959) 

Plaintiff’s metal and frame lumber warehouse was destroyed by the sonic 
boom of a low flying jet aircraft which caused it to collapse. Plaintiff pre- 
vailed in a damage action against defendant insurance company even though 
the insurance policy’s extended coverage provision referred only to damage 
caused by aircraft falling or by objects falling from the aircraft. The court 
nevertheless, affirming a prior appellate ruling, held that the plaintiff was 
entitled to recover on a showing that the damage was proximately caused 
by the aircraft. 
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